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S8COPE

, 4 study of the exlsting law of war as it pertains,
during an armed conflict of internationsl charsoter, to
bombardment of land targets; together with a discuseion
of the application of the dostrines of millitary necessity
and proportionality in target selectlon,
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I, IRTRODUCTION
4, THE PROBLEM

¥ankind livee in an age of unparalled sclentific
achievement., Thls 1s the ers of heart transplants, jet
airlines and space probes. 4lso, it 1ls & nuclear era
with national survival at stake,

Total war hae been avolded In recent years, note-
withstanding such ccld war threats as police actlions,
offshore miésile bases and intelligence ship selzure,
Yet the poesibllity of ¥World ¥ar III 1s ever present.

Kueclear dlasarmament and abesoluts war prevention
are not likely to schieve universal acceptance within
the forseesble future, Therefore, the time is nigh for
world powers to re-axamins the law of war, 7Ihis task
nust not assume the form of & perfunctory ritual, but
should be designed to balance necessary humanitarian
eongepts with the reallitles of war,

With the sdvent of nuclear weapons, and long range
land, sea and ailr delivery sysiems, the rules pertaining
to bombardment acquired International importance.

¥hile bombardment historically was utilized in
direct support of ground troops or in battles betwesn
ses veessele, it rapidly developed into numercus systems
of mass devastatlon, Weapon technology rapldly
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outdlistanced the exlsting law of war, Accordingly,
bombardment practices, to some degree, ‘carved' war law
by usage~-rather than the practice developing under
pro-existing legal restrictions,! This eituation has
caused writers to assert diverse positions congerning
the effect of bombardment law, Hoyse saintains that
"(r)ules of war,,.do not limit utility,..."2 ©O'Brien
statea that Royse "proved that there was no effective
(serial bombardment) 16W,., "0 Greenspan asserts that
while "(n)o suthoritative body of rules exiasts to
regulate alir varrara...."“ the practice ias governed by

the "general rulss of varfare,"> G5tone indicates that

1. 4, Royse, Asrial Bombardment and the International
flegulation of Warfare 147-148 (New York: Harold
Vinal 1928), ¥ith certalin exsceptions, Royae
accurately prophesied the role of aerial bombarde
went in %arld ¥ar Il. infortunately, his theory of

"utility"” cannot be adopted as it could lead to

- unlimited bombardment practices, Ses J. Spalght,
Alr Fower and War Rights 254 (34 ed. 1947) (target
area bombardment established by usage).

2. ¥, Royse, supra note 1, at 4,

y 109

of wab were revealed 88 lnedequata during World
War I, J14. at 131-133,

4, ¥, Greenspan, The Modern Lav of lLand Warfare 351
(1959)., The suthor considers the Hague Regulations
a8 ﬁroviaing authoritative rulae applying to land
varfare,

3. 3. at 352,



a "body of intelligible rules of air warfara” does not
exist,b However, most writers agree that internstional
re-codification of the law of war 1s necessary,
Hotwithetandlng the above opinions, it 1is malne
tained that spe¢ific bombardment rules do exist either
in treaty or customary law form, tThils body of war law

will be examined a&s 1t applies during an armed conflict

The ma jor bonbardment rules were codified in treaty
form over sixty years ago and subsequently modified by

oustom. In practice these rules are interrelsted.

6. J. Stone, Legel Controls of International-Conflict
609 (P8 ed, 1959); see also ¥. Bishop, Internationsl
lLaw £14 (24 ed. 19&%5; T Hyde, International Law
1806 (24 rev. o4, 1545) (Hague Regulatlons are
aingularly inept ss applied to aerial warfare),

7. The law of war appliea during srmed hostlilitles
between States or a recognlzed belligerent--butl not
during civil conflicts with rebel forces whieh have
not acquired belligerent status. J. 3tone, ggg§g
note 6, at 30%; i.Z, Dep't of Army, Fleld Hanua
Ho. 27«10, The Lew of Land VWarfare, st parss, &, 11
(1956) (hereafter cited as ¥i 27-10); see also
C. Fenwick, International Law €53«654 (4th e
However, it has been suggested that the law of war
be extended to include such c¢ivil war hoatilities,
See #. Greenspan, supra note 4, at 20, 621, Unlited
Hetion pescekeeping forces alec must ablde by the
law of war when engaged in armed confllet, J, Etone,

; note 6, at 315-~316 and Supp. 1953-1958, at
879; P. Jeseup, A Hodern law of Hations 213 (1952);
International Law, Academy of Sclences of the
U.3.8,R, Inetitute of State end Law 407 (D, Cgden
transl, Foreign Language Publishing House Mossow),
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For example, the bombardment of military targets located
in & North Vietnamese c¢ity would invelve a conslderation
of Articles 23e, 23@; 25 and 26 Hague Hepulations,
together with an application of military necesalty and
proportionality princlples, ilowever, in the 1ntarsat_
of olarity, bombardment rules will be discussed indi-
vidually, whenever possible,

B, IREATIL

To ascertaln the foundatlions for the modern rules
of bombardment, it is necossary to consider various

historlical treatles and pronouncements,

The Dsolaration of 8%, Petersburg of 18687 vas
Blgned by ninstesn natlons. 7The United Ztates was npot
a party to this Deplarstion. The Contracting Ferties
putually rencunced, in the cass of war among themselves,
the wse by thelr mlilitery or naval troops of any pro-
Jertile welshinz below 400 grammez (approximately 14
cunces ) which either was exploelive or chsrged with

fulminating or inflammable substance; and, of greater

8. III Phillimore, International Law, 3d ed, /18857
at 160-162. The text of this Declaration, less
siznatures, also ls contalned in V.5, Lep't of Army,
Pamphlet Ho, 27-161-2, 2 International Law 277-278,
Appendix B (hereafter c¢lted as DA Pam 27-161-2),

-u!&-
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importance, renounced as violating the laws of humanity,
“"the employment of arms which uselessly aggravate the
sufferings of dieabled men, or renders their death
ipevitable”, This provieion was the rererunﬁer of a
milder "unnecessary euffering” prohibition which subse~
quently will be discussed in detail.? It has been
asperted that yortiona of the Deslaration, inc¢luding
that section above quoted, announce "prohibitory rules
of international law, independent of treaty obligation,"
and apply equally to alr, land and sea epcratiana.'a
Thue, it 1s argued that the use of certalin weapons
which “uselessly aggravate the suffering of dlsabled
men, or render their death inevitable” would violate
customary war 1aw.'! 1t alse has been sugpested that
the Declaration does not apply to aerial warrare.'g

However, a better view ig that the Declaration has no

9. ZSeag M. Greenspan, gupra note 4, at 353,

10. J. Spaight, rg note t, at 198, England vas s
signatory. waver, the author's view dces not
reflect the opinlon of all inglish writers. Jee
nate 12,

11, See ¥. Gresnaspan, su note 4, at 353, The author
maintaina that the “"specisal conventions® referred
to in Article 23, Hague Regulations of 1507, consist
of five international deolsrationg, including the
Declaration of Bt, Petersburg., Id. at 354,

12, J. Stone, suprs note 6, at 615 n. 51,
-5«-
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binding effeot wh&tavar.’3 as its cuetomary provisions
wore incorporsted inte the Hague Conferences, This
position appears entirely consistent with the expressed
purpoge of the Hague Conferences to revise and deflne

the sxisting general lav and customs of war.

F 5

2. i sue Cont

In 1895, the First Hague Conference attempted to
codify internstional war law., The land warfare rules
of this Convention kasically were lncorporated in iHagus
Convention iV, Respecting the Laws and Cusioms of war
on Leand, and Annex, of 18 Qctober IQG?.’Q (Hereafter,
Hague Convention IV will be cited in this text as iague
IV and the Annex &s Hague Regulations,) It has been
stated that the "Second Conference, in fact, produced
only the same resulte sz had the Firat"’g—whowevar, the

Becond Conference clearly placed airgrafts within

13, Bes M, ?cyee, supK nota 1, &t 126~12?; gee a;gg
Neinast, L pd Stat ig® B {08l ¥Warfare
24 ¥W1l, L. T where %he author
statesns ”Eeeaus& ar tha éﬁmenstr&%ﬁé indefinite~
nese of the S5t. Petersburg Beclaration of 1868,
gsonclusions that its etatu& ‘as an independent norm
is extremely questionable’ and that it has 'little
relevance to modern warfare' should prevell and
relegate this Declaration to a limbo in history.”
£L. C. Fenwieck, suprs note 7, at 667-668.

14, 3& :Ztat, 2277, 2265, T.S5. No. 539 (Convention
hereafter oited sz HIV snd &nnax as HR).

15. M. Royse, supra note 1, &t 130,
b=
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bombardment rules proscription. Further, the Hague

Convention of 1869 is aaid to continue in force as |
betwean the Unlted States and a signatory who has not
ratified or adhered to subssquent superseding convens

tinna.’ﬁ

Sonsldering the ocustomary application of
bombardment rules, as hereafter discussed, this distines
tion ia of slight Iimportance, |

With certaln exceptions, modern prescriptive bom=-
bardment rules sre contained in the Hague Regulations.
Although thees Repulations have been criticized as
1naﬂequate‘7,and of "limited 1mporaanea,"’8 they
generally are recognlzed as rseflecting sxisting custom=

ary lsw, independent of treatV»ablgggtigg-‘g

16, faraward to F¥ 27-10, supra note 7, at i; Foroward
to U.8, Dep't of srmy, Pamphlet Ko, 27~-1, Ireatles
Gowerning h&né ¥arfare 1 (1956), A& convenlent text
af the ﬁague Convention of 1899 may be found in
%, Bcoti, The iliagzue Conventlons and Declarstions of
1699 and 1907, at 100-131 (34 ed, Oxford University
Pross How York 1918).

7. ¥. Gresnspan, guprs note &4, at 20,

18, 2 Opp@nhei?. Internatlenal Law 229 (7th ed., Lauter-
pacht 1952} . O, Fenwlok, gupra note 7, &t 9%
£%52-653, 666~ ’ ’ !

19, J. Bpelight, su rote 1, at 198; Intermational
Law, Acndemy of Sciences of the U,.%,8,R,, pupra
note 7, at 44131 Inbe?naticnal %ilitsry Iribunal
Euremberg, Trial £ the » r X i
(Goring's Trial et gl 3254 (1948-104€)
vhere the court atated: “But 1% 13 argued that the

YL




It should he noted that in 1907, the Unlted States,
also affirmed a declarstion prohibiting the diacharge
of projectiles from balloons. This declaration (Hague
leclaration AIV) 1s without legal effect today.gg

Ln lmportant conventlon, formulated dufing the
Second ilague Confersnece, pertained to bombardment by

naval forces--iague Conventlon Number 1x2

{(hereafter
referred tc as Hague Ix). Article 1, Heguo IX contains
& general prohibitlon sgainst bombarding undefonded
ports, towns, villages, dwelllings or bulldings.

Article 2, Hague IX, bowever, incorporated "a new

dazus Convention does not apply in this case,
because of the 'zensral participation' clause in
Article 2 of the Hague Clonventlon of 1907....{(&)ut
by 1939 these rulea laid down in the Zonvention
ware recognized by &1l c¢livilieed natlons, and were
rezarded as belng declaratory of the laws and
sustoms of war.,.." 520 International Committee
of the Red Cross, Draft Rules for the Limitation
of the DLangere Incurred by the Clivilian Population
in Time of var 5S4 (24 ed, 1958} (hereafter cited
ag Red Cross Draft Rules); ses also M. Greenspan,
aupra note 4, at 5-6 (author recognizes that much
of tbe iague Repulatlions sxpress already exlisilng
customs of war.%; 2 vWheaton, International Law 168
{Tth ed, Leith 1344),

20. M, Gresnspan, supre note 4, at 3%4; J., Stone, |
note &, at 332, 623; J. Spalght, suprs note 1, &t
423 see also M. Hoyase, supra note 1, at 29-31,

21. 26 Stat, 2351, T.%, 542, 1I Halloy, Treaties 2314,
& convenlent partisl text of tgis gonvantimn is
located at Appendix ¥, D4 Fam 27-161-2, suprs
note 8, at 285-990. ’ ‘ ’
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tept--that of the military ob;}ective".a2 Thug, cortain
speaified targatﬁey could be bombarded in an undefended
loeale provided a summons wae given followed by a
regasoneble walting time, Yhere "for military rsasons
lamediate asctlion” was necessary, Artiele 2 authorizead
bombardment of the listed objectives without prior

24 However, the navael commander was required

werning.
to exerclisze due care, whén taking immediete action, to
inepure thet the undefended area suffered “as little
harm ap p@&ﬁiblﬁ".ag Hague IX i significant becsausse,
the concéept of military objectiven wes extended to

asrial bombardment,

from December 11, 1922 untlil February 18, 1923, s
Commlesion of Jurista met at the {apue to formulate
modern aerial wariare rulas.gé The results of their

labors were reduced to The liegue Rulee of iAir Warfare,

22, 2 Cppenhelim, supra note 1B, at 512,
23. E.g., military works, mllitary or naval establishe
ments, depots of arms or war material, workships

or plants which could be utilized by the hostile
fleet or army ané ships of war in harbour,

2&4, 2 Oppenheir, supra note 10, at 512-513,

25, Jd. Faval forces were authorized to bonmbard
defended enemy coast towns. Id. a8t 511,

26. ¥, Hoyse, gupra note 1, at 174,



1923 (heroeafter ¢lted as Hagus Alr).av Article 24
{1) of Hague Alr adopted a mllitary objective test
similar to Hagpue IxX, Article 24(2) listed permissive
military objectives,20 Article 24(3) prohibited the
bombardment of c¢ities, towns, vlllages and bulldlags
not in the immedlate nelighborhood of the land forces
operation; and prohibited military objlective bombard-
ment in those areas if such action would result In
indiscriminate bombardment, A&rtisle 24{4)authoriged
bombardment of citles, townas, villages and bullélngs
in the immedilate nelirhborhood of the operation of land
forees vrovided such action was besed on milltary
necessity. As early as 1028, the exteneive restric-
tiona of Hague Alr were recognlzed as beling unreal-
1azic.29 Article 24(2) was construed to preclude
bombardment of such important targets as nines, oll

wells, gas works, electriec power statlions, plg lron

27. & text of these Hules iz contained st Appendix VI,
M. Greenapan, supra note 4, ai 650; ¥, hoyse,
guprs note 1, at 213-214 contains a partial
text~=~Aprticles 22 thru 24,

28, E,z,, military forces, works, establliskments cr
depote; factorles constituting important and well-~
known c¢enters engazed in the manufacture of arms,
agmunition or distinciively military aupplles; and,
lines of communication or transportation used for
military purposes,

29. See W, Hoyse, puprs note 1, at 226-233.
a‘ﬁ«»



blast furnaces and simlilar facilities.”© Article 24
(3) was denounced for ¢reating an srtificisl war zone
ﬁimtinct&ou.3' Theee sarly objections were re-affirmed,
"in the light of later experience,” after World wWar
11,2 Because the prohibitions contained in Hague Alr
"would have substanilally curbed air powsr 1%salf",33
the Fules were never formally adopted by any governe
ment, Hovever, Hague Alr hovers like anp unwanted ghost
in the homie of serial warfare law., Even today, one
eminent writer maintaine that these Rules have “"strong
persuasive nuaharity".5Q Convereely, it has been
claimed thet Hague Alr has not bhad & significant ln-
flusnce on belligerent practice “on any critical

mstter“.35 A third writer indicates that Hague Alr may

31, i1d. at 232233, The author states that: "To
interprete 'indiscriminate bombardment,' as laid
down in /Artiecle 24(3)/ on the basis of inclidental
damage to non-combatant populations, would thus,
in effect, eliminate aerial bombardment (outside
the oombatl zone)." Jld. at 232, (FParens supplled,}

32, J. Spalight, supra note 1, at 229,

33. #. Royse, supra note 1, at 237,

34, M, Greenspan, pupra note &4, at 334, 352,

3% . a2 note 6, at 609; gse Fhillipa, Air
‘3 s 21 Jeo, ¥Wash, L. Rev, (Fart 1)

11, 397 (1080-1953) {Hague Air is not law at all
only "pious hope"),

J. Stone, s
W .‘ 8 &

-t lm
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have some significance in developing aerial bombardment
rules,>® The best view, however, is that Hague Alr did
embody some “peneral principlea of & customary or cone
ventional oharacter””! and provides a8 "convenient
starting-point” for any future attempt at air law .
codification. o Hague Alr prineiples apparently were
considered in the formulation of the Red Cross Draft
ﬁulna.39 Further, the Hague Alr principle of military
objective has bheen consldered, topether wilth Hague 1X,
as providing a basie for noncomplisnce with the striect

interpretation of Article 28, Hague ﬁegulatiana.“e

In 1932, a General Commiegsion of the Disarmagent
Conference met at Geneva. This Conference subsequently
resolyved that air sttacks spgalnst civillians should be

prohibited, However, the Resolution never acquired

36, J. Spalght, guprs note 1, &t A2,

37. 2 Oppenhelm, supra note 18, at 520, (£,g,, prohi-
bition of direct attsok upon noncombatants, )

38, 2d. at 519,
39. Suprs note 19,
40, Ses M. Greenspan, gupra note 4, at 333«334; J.
paight, supra note 1, at 220-221; 2 Cppenheln,
Buprs note 185, at 522-523,
| e12a




binding raroe.a‘

In 1938, a resolution of the Leagus of Netions
Assembly sought to prohibit any delliberate attack on
eivllisng; require that only identifiabdle millitery
objectives be bombarded; and, require that aserlal
attagk be carried out in s menner to gvolid careleess
bombardment of the eivilian pepulation, This provisicn
falled te acquire gensral aecaptanaes&@

In 19%8, the Red Cross published a sscond edition
to thelr drart'ruleﬁ designed to limit wartime danpers
incurred by the civilian p@pul&ae.“3 These Rules
purport to represent Internsatlional humanitarian
standards, ¥4 Howevar, the Bed Cross left "to Governnents

the responsibility for embodying (their) requirements

41, J., 3tone, supra note &, at 624.62%; J. Spaight,
Bsupra note 1, at 245, 248,

42, J. Stone, gggf& note 6, at 624625, g re the
League of Hatlons resolution with the three rules
of serial bompbardment announced by ?ri&a Minister
Chamberlain on 21 June 1938, Hr. Chamberlain
asserted that "reascnable care” must be taken to
avold the careless bogbardment of civilians, This
oriteris was more slastic than the league of
Ratiana resnlution. ﬁaamant._&fv Protect io

43, Red Cross Draft Rules, supra note 19,
44, I8, at 27. | |
] B



in rulees binding on the States."® Some Draft Rules'
provisione reflect a meaningful codification of existing
war law. Other provisions exhibit the same restrictlive
tone of Hague Alr. Thus, it 1z doubtful whether the
FEules will ever be inecorporated into binding treaty form.

45, 1d. atv 21,
L



17, BOMEARDWENT OF DEFERDID ARD URDEFENDED PLACES

The first major gglggﬁgggg, warranting conslderation,
soncerns the bombardment of defended and undefended

A thorough understanding of thess ﬁambardmant rules
nay be obtalned by exsmining and tracing Artiocle 25,
Bague Regulations, through wvarious stages of‘usa@a nod-
ifiecation,

Rules pertaining to asssult bombardments, incidental
damage, nonsombatants, bombardment warnings and pro-
tegted property will be Glscussed in this pection, How-
ever, these rules are not limited merely to place

boabardment .

Article 25, Hague Hegulatlons péavides that: "The
attack or bombardment, by whatever means, et towne,
villages, dwellings, or buildingavwhieh are undefended
1s prohivited®,’6

As previously indloated, Hague IX preseribed the
rules governing naval bombardment. Artiecle 25, Hague
Regulationa, mﬁvianaly WA S 1n§enﬂad 10 preclude land
artillery bombardment of specified undefended places,

46, R, supra note 14, (Emphesis in text supplied,)
-5



Further, Article 28 waa’moﬁiried in 1907 to include the
vords "by whatever means", This intentional modificaw
tion subjected aerisl bombardment to land bowbardment
preseriptiuns.¢7 Thus, Artlele 25, as eurrently modl-
fied, appllies to both serial and land bombardment.

Article 25, Hague Regulations, wae the product of

historical development., In the ninetesnth century,
¢ivilian sections of fortified towne were located beyond
the erfaétive range of beslieger artillery, %his
méchanical limitation spawmed a general belisf that

47. 2 Oppenheim, supra note 16, at 418, %17; 2 ¥Wheaton,
2 note 19, at 215«216; J. Stone, su note 6,
at 1; ¥, Greenspan, supra note 4, at 532; ¥,
Koyse, suprs note 1, at 114; International Law,
Acadeny of Zclences of the U,8.5.R.,, suprs note 7,
at 441; s g;ag A, Blgginse, ¥War and the Private
G&ﬁl:e: 4 (London, F.8, Kégg & Bon 1512); C.
Fenwiock, pra note 7, at 53 4. Spalght, suprs
note 1, at Eﬁ, 220 (the words were added to pre-
scribe aerial bombardsent by balloons); ¢f., ¥
27«10, gupra note 7, para, 42 states: "there 1is
ne prohibition of general application againet
bompbardment {rom the alr of combatant troopse,
defended places, or other legitimate military
objactives.” (Emphasle supplled,.) ¥hile F¥ 27«10
doe¢s not state that serlal bombardment is prescribed
by Article 2%, HR, 11 is significant that the above
paragraph does not attempt to place undefended
places within the list of other permitted air
targets, But see, Phillipe, supra note 35, at 322,

u‘ﬁn



noncombatants should be immune {rom war aiaastarﬂ;ha

Early bombardments wers directed against either
fortresges or townsg protected by forts. Tﬁua, an early
practice developed that only fortified places could be
bombarded; and, that open citles, clvilian life and

49

private property should be apared, #1th the advent

of field tactios, unwalled, defended towns acquired
greater military algnifiaanee.so ihis development
prompted the First Hague Conference ito adopt & new
"defended place” test in lieu of the "foriified place”
uenoapt‘sl The Zecond Hague Conference extended the
defanded place test to clircumseribe aerial as well as
land bombardment. Considering that in 1907, motor
griven alroraft had not been used on bombardment mise
slons,ﬁe and that long range artillery, surface to
surface missilos and‘raakate wegre nonexistent, it ls
apparent that bombardment was viewed primarily ae a

combat zone groblam.ﬁB The only forseeabls exceptlione~

48, ¥, Royse, suprs ﬁete 1, 8% 150,
49, 1d. at 151-1586,
50, 4. at 156-157.
5t, 14, See J. Spalght, supra note 1, at 221.
- 52, ¥. Hoyse, gupra note 1, at €1,
53, Bee J. Stone, supra note 6, at 623,
T



naval boabardment of cosstal towna-~-war made the subject
of special "military objective” rules established under
Hague Ix;ﬁa
Under the "defended place" tesi, a place (listed
in 4rticle 25) was considered defended, and thus subject
to bombardment, not only if it was, in fact, fortifieds?
but if combat forces ware present in occupation or
even passing through lts bounéariea.55 & clty, town
or village also was considsered defendsd whan & fort
(military lastallation) was located in olose proximity,
a8 the fort eould protect the community in return for
logistical suppovt.57 fhase criterla are recognized
by the Department of the Army.sg
Equally important was the fact that Artlels 25

54, 14, at 588,

55. What status has & fortified town, in the combal
Zone, when lt ohooses not to defend againet an
attack? It would appear that such & place i
undefended within the meaning of Article 25, HH,
#, Royse, supra note 1, at 162, flowever, a atrong

. presumption exists that 1te defenses will be used;
and, to obtain any immunity, the town must olearly
convey 1its intent to surrender to the attacking
forcea, M. Greenspan, suprs note 4, at 337,

56, Ses ¥, Greenapan, gupra note 4, at 337; 2 Wheaton,
gupra note 19, at 215,

57. M. Greenspan, gupra note 4, at 337,
58, FM 27-10, gupra note 7, at pars. 40,



related directly to Artiecle 27, Hague Regulations,
which governed slepes and bombardmanta.sg Thus, &n
undefended place could not be asmaulted, bombardsd or
attacksd.®? But a defended place in the combat zone
could be gasaulted and subjected to heavy bombardment.

during such an attack, a commandsr could range his
artillery over an entire town, provided he took “all
neceasary neasures” "to spare, ss far as poassible”
protected bulldings (g.¢,, churches, hospitals g&g*).ﬁ’
The same latitude regarding bompbardment of combat zone
defended places, currently appllies to naval and alr

bnmbaramantsﬁz and should be applled to bombardments by

59, See Comment, 33 Mil, L. Rev,, supra note 42, at
G5, lNote the reference to, investment, bombardment,
aaaaulz and slege in F¥ 27-10, gupra note 7, at
para, 40,

60. Zee 2 Oppenhelim, supra note 18, at 418, ilowever,
1t has been asserted that without modification
Artiele 2%, Hapue Regulations, allowed bombardment
of military objectives, in open towns vwhich could
not be “reached by other means.” ¥, Royse, gupra
note 1, at 162-163, '

61, HR, supra note 14, at Artiele 27; 2 Uppenheim,
supra note 18, at 421; Red Crose Draft Rules, iugra
note 19, at G1; gese, M, Greenspan, gﬁggg note
at 3,6, Hurick, The Eint nct an gs wasn Combat

a . b,t _ TR .

y D9 A ‘
*roneateﬁ prepsrty will

ba dlscussed aubsequently

62, J., Stone, guprs note 6, at 621' J. Spaight, suggg

nete 1, at 252-253; g@gwgigg €. Penwick, supra
note 7, at 676,

- G



long range artillery and miasilas,63 It should be

noted, that Fleld NMapual 27-1C expreasly retalns the
defended place concept, while incorporating the wmilitary

oblectlive tasz.é&

By osontinuing partially to spply the
undelended-defended place principles, our military
forcee may c¢laim the right to subject comhat zone
defended places to general bombardmeni under Article 27,

Hapue Regulation critaria,65 But should thils right

€3, J. Gtone, supra note 6, at 560; 2 Oppenhelm, Huprsa
nota 18, st 420, Both suthore regognize that such
bombardment would be legitimate, if it ie true that
general naval and alr bombardment can be conducted
within the zone of opsrations (combati zons) “even
though there is no intention to cocupy the dom-
barded areea." Naval and air forces were given
thie lz2titude, heosuse nelther inherently possessed
ground selsling capabllitise, Ses also Hdurick,
gupre note 61, at 684~685, '

€4, ¥M 27-10; gupra note 7, at para. 40,

65, This doctrine is not without limitation. Artiocles
2%e and 23g, HE, ilmpose additional requirements,

which should not be abused intentionally even
during assault, Also note that Ked Gross Draft
Rules, guprs note 19, at artiele €, Faragraph 2,
propose 8 new rule based on protection of all

- buildings and meane of iranspori, which are for the
exclusive use and cscupancy of the civilian popu-
lsce. Further, esince 1949 bslligerents acguire a
‘Joint obligatien to enter good faith, local nezo~
tiatlione for the removal of varilous classes of
civililane from a besleged or encircled ares pre-
sumably belore bombardment or attack is commensced.
Geneva Convention Helative to the Protsction of
Civilian Persons in Time of ¥War, August 12, 1949,
art, 17, /1956/ 6 U,8,%. 3516, T.1.h,5, No, 33685,
7% U,K.T.8, 287 (hereafter cited as GC). However,
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slways exist? Obviously, in the heat of battle a com-
mander may not be able to determine the exact location
of sggressive fire; howaver, snamy fire occasionally
may be pinpointed to & specific asssult area. In this
latter circumstance, thers would not be any necessity
to bombard bulldings or areas agtually undefended,
Unfortunately, gpecific assault rules cannot be estab-
lished heforehand, In most instances, the exiating
allitary situation will dictste the degree of asssult
borbardment required, Howaver, even during attack, a
commander should use such reasonable cars ag the cire
cumstances dletate~-wolghing bombardment damage against
the necessity for mieaslon accomplishment and troop
safety,

4z above indicated, undefended plaves were not
subject to attask, under Artiecls 25, Hague Regulations,
The effect of this prohibition, was reflected in the

open town concept., An epen town traditionally was

negotiations smay be 1myaaﬁib1e under gsertain fleld
conditions-«g,px,, where a force or aireraft is
suddenly subleoted to effective hostile fire from

an enclreled village, Subject to the provieions

of Articles 17 and 23, GC, there exists no rule

which giggg$g the beslegling commander to permit

noncombatants to leave 22§ bealeged area, Fi 27«10,
32 2 note 7, at para, « BSes also W. Greenspan,

note 4, at 349«351 (Commanders have s duty
ta conclude evacuation agreements whenever possible),
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dofined as being andéfandad, and one which could be
entersd by friendly land troops wilthout encountering
anemy appositian,ﬁs' Such a town could not de bvombarded,
¥ith the advent of aerial bombardment and long range
artillery, the problem became mcute, Could a clty
outside the combat zone (hinterland oity) unilaterally
declare itself "open” and thereby obtain bombsrdment
immunity? It has been suggested that the open elty
eoncept never was intended to extend beyond the combat
&oaa.ﬁ? However, an equally sound position iz that an
undefended, hinterland city cannot unilaterally prevent
bombardment of any legitimats military objeotlve within
its buunﬂariea.ég Even under rsoent treaty provislons,
the sastablishment of safety and neutral 2one is subjsct
to mutual recognition by the belligzerent partiaa.&g
Further, the Red Cross Uraft Bules, while acknowledging
the hinterland applieabllity of the open city concept,

66, ¥, Greenspan, puprs note 4, at 332; £“.T£l£2 2
Hyde, Internﬁtzana Law 363 {1922) (& place to be
undefended must be left eopen to vocupancy,);

2 ¥heaton, suprs note 19, at 215,

67. J. Stone, gupra note 6, at 621.623,

68, See M, Greenspan, suprs note 4, at 333-334,

69, Hge G0, suggg note 65, at Articles 14-15,
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requires that all belligerents formelly recognize such
statue.7a Thus in ay opinion, no right existe under
surrent war law for one bellizerent to unilaterally

create an open hinterland oity.

During World %ar I, Germany briefly asserted that
air attack outside the combat zZone was prohibited,
However, the Anglo~French deoctrine that all military
chjectives were subjlsci to bombardment prevailed.7’
Germany subseguently engaged in hinterland bombing
deslgned to demoralize the English poaple.Tz "England
guffered 51 sirshlip raids and %52 alrplane attacks,...The
total casualties for ingland were 3,408 wounded and
1,413 ﬁead.“73 The Allies also bombed enemy hinterland
areas, General World War I praétiee, to bomb hinter-
land targeta, gave birth to the aerlal warfare doctrine

of military fm,je@f’ai‘m&."”t This dectrine hae been lpopely

T70. Red Cross Draflt Rules, supra note 15, at 118 and

71. J. Btone, gupra note 6, at 615,
T2. ¥, Royse, gupra note 1, at 181,

73. Lg‘i

T4, 1d. at 193; J. Stone, gupra note 6, at 615; see
‘ 2 Oppenheim, ,~’r note 18, ai 418; Hurick,
supra note 61, at 692,
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described as ",,.the right to bombard objects of &
military character wherever such objectes (are) found....“75
This definition, while oonveying the concept of the mile
itary objective doctrine, ies misleading., It falle to

warn the reader of other limiting rules, such az wanton
property deatruction and unneceseary suffering.

The doetrine of military objective originally was
introduced 1in Hague IX and applied only to naval bom~
bardment, It has been recognized that the special
reasons for the naval rule ",,.equally apply in large
measure to aerial bombardment”-«as neither naval comman-
der nor pilot can take possesslon of the undefended
place and thus, without recourse to bombardment, destroy
the military objectives therein laeaﬁad.T& In 1923,
the Commlselon of Jurists drafted the doctrine of mili-
tary objective into the Hague Air Rules,’’ and disre-
garded Article 25, Hague Ragulatious.?a 8ince that

time writers have generally accepted the military

75. ¥, Royse, gsupra note 1, at 192, (Parens supplied,)

76. J. SBpaight, guprs note B, at 220-221. (The three
successlve stages 1in bombardment law development
are: (1) fortified clty concept (2) defended city
concept; and, finally, (3) the military objective,)

T7. Hague Air_ﬁuies.vsusuw_nate 27, 8t Article 24,

78. M, Royse, gupra note 1, at 257-238.
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objective dectrine; and, several have maintained that
Article 2%, Hague Regulations, is an obsoclete temt.79
While Fleld Manusl 27-10 adopts the military objective
test, without distineticn as to the type of weaponry
congernsd, it also retains the defended place canaapt.ﬁa
This suggests that the United States Army, at least,
has not renocunced Artlcle 25, Hagus Regulations as
baing completely inoperative, It is, thsrefore, ay
opinion that Arti

gbeoletse; but, in fact, ggarates in a form @gd;f;ad by
guptomary war practice to includ

tive dostrine.

Rather than dovising a working definition of

"military objective™ seversl sources list, by way of
example, certaln targets that so qualify, Zome targets

are llsted In Fleld Hanual 27-10 which states:

Factories producing munitions and

79, id., @ Oppenhelm, supra note 18, at 582-523; Hall's
international Law 663 (&th ed. A. Pearce Higains
1924); 4. Spalght, supra note 1, at 261, Red
Cross Draflt Rulas,,gggih note 19, at 65-66, whiah
acknowledges that the dootrine of military objecw
tive is now an established rule of warfars, Seg
also GC, suprg note 65, st Article 18 and Annex I,
Article 4, whioh b{ implication recognizes the
validity of the amilitary objlective dootrine,
£f. 3 Hyde, supra note 6, at 1824,

80. ¥ 27-10, gupra note 7, at para, 40,
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military supplles, willitary ceaps, ware-
houses etoring munitione and military
supplies, ports and rallroade belng used
for the transyportation of millitary supplies,
and other places dsvoted to the support of
military operations or the acoommodation

of troops may alao be attaekad and bom~
barded even though %) not defended.S!

Spaight lists such targetz as shipping, ¢il plantea,
marshalling yarde, alreraft factories, aluminum works,
internal cammunicatiana. arnmament and accessory
factories, submarine faeilities, air bases, steel works,
benzol plants, ballbearing plants, railways, cenals,
vladuste end road brlégas of military 1mpar%auee.ge He
alsc liste power housss, gae works and water supply
systems located in industrial areas.33 Red Croas Draft
Rules attempt to define the term milltary objective, 4

Bt. 1d. (Emphasis added.,) Thie liast dces not purport
to be sxhauative,

82, J. Spalght, gupra note 1, at 277, 279-280., jSse
¥, Greenspan, suggs note 4, at 281, Author lists
such targets &8 crtiriaatlans, entrenchuents,
supply centere, military estores, @umps, transge
portation, fighting vehiclea, military aireraft,
var factories, millitary headquarters, barracks,
and any dulldings occupied by troops which are
not protected by the Geneva Conventionse.

83, J. Spalight, suprs note 1, at 289,

B4, Red Cross Dreft Rules, pupra note 19, et Article 7;
states: "Only objectives belonging to the catego-
ries of objectives whioh, in view of thelir essen~
tial sharscteristice, are generally acknowledzed
to he of ailitary 1mp¢rtanea. say be consldered
as military nhjaativea. :

B



and to provide a comprehensive, thour

11at of military objective targets.eﬁ Cf zreat slgni-

£%., The Red Crossz Draft Rulece, state in pertinent part:
"I. The obleotives belonging to the following
catagorien are thoss considered to be of generally
recognized military importance:: :

(1) Armed forces, including auxillary or complew
mentory organlsatlions, and persons who, though not
belonging to the sbove-mentloned formations, neverw
theless take part in the fighting.

{2) Positions, installetions or constructlons
ocoupled by the forces indisated in sub-paragraph
I above, as well ag combat objectives (that 1s to
say, those objlectives which are directly contested
in battle detweon land or sea forves lncluding
airborne forses), :

(3) Installations, constructions and other worke
of a mllitary nsture, such as barracks, fortifi-
catione, ¥War Minpletries {e,x, Ministries of Army,
%avy, Alr Force, bNational Defense, Supply) and
other organs for the directlon and adaminisiration
of military operstions,

{4) stores of arms or militery supplies, such
as sunition dueps, stores of equipment or fuel,
vehicle parkas,

(5) Airfields, rocket launching remps and naval
baee inetalletion,

(6) Those of the lines and means of communicaticon
(rallway lines, roads, bridges, tunnels and canasls)
whieh are of fundamentsl amilitary importancs,

{(7) The installations of broadcasting and tele~
vislon stations; telephone and telegraph exchanges
of fundamental military importance.

{&) Industries of fundamental importsnce for the
conduct of the war:

{&a) industries for the manulacturs of arase
ments such aes weapons, munitions, rockets, ahips,
ineluding the manufasture of accessories and all
other war material}

{b) industries for the manufacture of sup~
plies and material of a military character, such
88 iransport snd communications material, eguipw
ment for the armed forces

Y



ficance, is the olear sapertion in the Red Cross Draft
fiulee that any listed target capnot be consldersed as a
military objective, "wherse their total or partial

destyructio the circumstances...offere no military
agvagt&ga."gﬁ Although not speeifically mentioned ln

the Ireft, "polntless” destruction would viclate Article
23z, Hague Regulations, Howsver under normal wartime

sonditions, all targets above discussed, including

(c) factories or plants constituting other
production and manufacturing centres of fundamental
importance for the eonduot of war, such as the
metallurgical, engineering and chemical industrles,
whose nature or purpose 1s essentlally military;

(4) storage and transport installatlons whoae
basie function it is to serve the industries
referred to in (a)-{(e¢};

{e) installatione providing enerzy malnly for
patlional defense, 8,7, ¢oal, other fuels, or atoale
energy, and plants producing ges or electrlcity
mainly for military consumptlion.

{9) Installations constituting experimental,
research centres for experiments on and the devel-
opment of wsapone and war material,

I1. The followlng, however, are excapited from the
foregoling list: :

(1) Persons, constructions, inatallations or
transport vhich are protectad under the Geneva
Conventions X, II, IIX, of August 12, 134%;

{2) Nop~combatants in the armed forces who
obviously take no active or direct part in hosilil-
ities.” Jd. at 72-73. It would appear thet the
initisl determination of whethsr & specific target
has "fundamental importance for the condugt of the
war" gte. sither will be & military or politieal
deternination. However, any war action ultimately
nay be sublect to Judlclal review,

gév ;;‘zo at 9—“3.
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eoal, iron, uranium and simllar mines or processing

plante, would constitute legitimate millitary objectives

within the meaning of that concep&.87

ILIANS AS MILITARY CBJIECTIVES

Ca

c "

The question fregquently srlses se to what extent
the ¢lvilian populsailion may be consldered mlliitary
objectives and bombarded, Historieally civiliens, and
certaln milltary personnel (g.g, doctors and chaplains),
were conglidered as noncambatanta; provided they 4id not
engags in hostlile sotion agalnst bﬁe gnemy, bBefore ths
advent of modern warfare ¢livilian noncombatants rarsly
were subjected to & bcmb&réﬁent attack, However, during
World War I, Cermany openly engaged in terror bomblng
of English citizens., Turther, in world Yer Il meny
eivillane were kllled--approximately 70,000 people dled
28 & result of the atomie bowbardment of two oltlen,
Hiroeshimwa and Nagssakl, The changlng conditliong of
modern warfarg--such as, more affective weapons and ths
absplute need for destroying an enemy's war production
¢capsbility~~have praﬁueeé 2 definite rise in nonctome

batant casusltles, Theso developments caused sone

7. Howgwar, 1t has besn suggsested that the dootrine
of military necessity will be "more rigidly applied”
autglie the combat zone., J. fpalght, suprs note 1,
at 254,
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writere to scknowledge that the traditional distinction
between combatant end noncombatant hes become obscured,58
#paight hae suggested that s dlevincetion must be drawn
betwveen true noncombatants and civillian war workers who

9 “tone asserts

cannot c¢lslim lmmunlty from attack,
that war wvorkers are part of a quasi-~combatant work

force sublest to direot attaek.go However, the majore
1ty of writers auppert the visw that noncombatants are

not sublect to direct gtg&gg,gl This latter position

appears to reflect the current wer law rules concorning
poncombatante, Noncombgtante are not clascified as
legitimate milltary objectives. In my opinlon, &n

intentional, direct attack against noncombatants could

88, ﬁ. Grasenspan, suprs note &, at 53; 2 Oppenhels,
ra noie 15, at 207-208; C. Asemosah, The Legal
iguifieanee of the Leclarstions of the Goneral
Asgenbly of the United Netloms 105-106 (M. Kijhoff
The Hague 1966); Huriock, g note 61, at 680;
G, sSchwarzenberger, The Lﬁg& 1ty of Kuclsar %eapons
16-22 (19%£); meg 2 ¥Wheaton, %ugrg note 19, at
170-171 (The é&istinction should be abolished ).

89, J. Spaight, gupre note 1, at 84, A7-48, 261, 263,
$0, J, Stone, supra note 6, at €28,

122 9 g&%;; 2 COppenhelm, supra note 18, at 207«208:

Hall's lntern&tiaaal Law, gupra note 79, At 471
Brunaa, The Ztetus of Biologlcal Warfare in

rnation 7, 24 Mil, L. Rev, A7 at 77 (1664);
rnatior aw, Academy cof Scisnces of the
VeS.5.8,, 8upra nole 7, at 422, 426; Red (roes
Draft Rules, pupra note 19, at &, 46, S5 and
Articles 4, &, '
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constitute & viclaticn of the unnecessary suffering
provislcens of Article &7e, Hague tegulations-~which is
net limited, in application, merely to snemy combat
forees, llowever, ncneombatante are not absolutely
impune from bombardment, Fer it is well established
that

indirectly reaulﬁ;gl from lend, maval or sir operations
agt vav.g? Thigs, BONCOM-

batants are subject t¢ injury or death lncidentally
grisins frowm the confuct of legitimate milltary opera-

x ,
'tlena.g’ Further, the mere presence of noncospbatants

on & legitimate military okjestive will not normally

render the tarzet lwmmune {rom &ttaek.gﬂ In fact, a

92. Hall's Internatleaal Law, supra note 79, at 471
{The anthor's assertlon, that noncombatants are
gubject to indirect injury whether the military
operatlion wae reasonably necassary or not, appsars
to be a statement of fact rather than a legal
conclusion that such eén operatlion would bs 1egit—
imate.); 2 Oppenhelm, supra note 1£, at 346,

525; Erunge, g ggg note 91, &t 77; ges aelly,

gas Warfare in 1 nal lLeaw, 9 Mil, L. #ev,
1, at 50 (1960), M11. u‘ Hev, Yole. 1-10, fslected
Reprints 469 at 517«51% (196%5); M, Greenspan,
supre note 4, at S3; sso also M, Royse, suprs

nete 1, at 1;4~175.

93. 4 military aetlion to be legitimate must meot the
two testz 6f milltary necessity and preportion-
ality, These principlss subssguently will be
discusnsad in dstall.

4. 2 COppenheim, supra note 1%, at 525; eee slac
¥, Royse, gupra note 1, at 24%,
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provialion had been incorporated into the Red Croes

Iraft Hules, stating, in p&rt, that:

S‘? i (%2
53 ) s

Further, Article 11, of the Hed Cross Draft Rules,
indicates that the suthorities "shall, so far as
possible” take the necsssary steps to avoid endangering
their civillan population to attacke~including removing
them from mllltary objective areas, Such a rule, if

practiced, could greatly reduce olvilian casualtles,

Eambardmﬁnt varning rules are designed to protact
civilian noncombatants and their properiy. These rules
are not limited in scope merely to places listed in
Article 25, Hague Regulations, However, warning
situstions most frequently arise in sonjunction with
¢ity, town or other residential area bombardment,
Aecordingly, it is appropriaste to discusg warning rules
at this time. |

9%, Red Cross Draft Rules, guprs note 19, at Article
6, para, 3. Thils provision does not permit direot
attack against noncombatants, g,g. machine gunning
elvilian workers rumning from & bombarded plant,
28, at 64, ﬁ%&g&gt Would you fire if the noncome
batants, runaing on the ground, were the enemy's
best nuclear s¢lentistas?
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t. Artillery Bopbardment Warnings

The warnling requirements for artillery bombardment
are contained in Artlele 26, Hagus Regulations, which
provides:

The officer in oommand of an attacking

force muat, befors commencing & Lombarde

wment, except in oasea of assauli, do all

in hls power to warn the authorlities.:

The provisions of Article 26 are alastic in nature,
The purpoese of notification is to enable private indi-
viduals, within the ares to be bombarded, "to secek
shelter” and to protect their "veluable personal
preperty,"g? Thus, the wa ng regulrepent existe only

egiviliar population pemalns

-‘6.9& £yven then, there is no
obligation to notify the authorities before commencing
joint bombardment/assault operations.>?

In addition, & commander 1e required gnly to "do
all he can" to warn the authorities,'9® 2 reasorable

96. ER, supra note 14,

97. 2 Cppenhelm, supra pete 18, at 420; M. Greensapan,
, ' note 4, at 338; 2 ¥Wheaton, gupra note 19,

at 216,
98, FR 27-10, gupra note 7, at para, 43b; M, Greenspan,
8upra note &, at 338.339,

99, Hee M. Greenspan, supra note 4, at 339,
100, 2 COppenhelim, supra note 15, at 420,
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attempt to communicate notlce should meet this test.

Further, no warning is required when necessitlies
of war demand immediste bombardment or the military
situatlion otherwise precludes timely notification.
These exceptions prevall even when an aassault 1s pot
contemplated, and portions of the civilian population
remain in the target ares.'®! thus, under aArticle 26,

Hague Regulatliona, the attaecking commander is vested

with considerable discretion in determining notlee
102

requirements,

The warning requirsments of Article 26, Hague
Regulations, do not apply to naval bombardment. Baval
bombardment, notification requirements are contained
in Artleles 2, 2 and 6, Hague IX.‘QE Article 6, Hague
IX, closely corresponds %o the artillery notification

provizions ahove diacusaed.‘oﬁ

However, when militaery
oblectives, located in an undefendsd place, are sube
Jeet to navael bombardment, the followling rule applies:

Only if, for military reasons,

101, Jé. M. Greenspan, suprs note 4, at 339,
102, #. Gresnspan, gupra note 4, at 339.
1G5, Hague IX, supra note 21,
104, ¥, Greenspsn, supra nots 4, at 339,
Bl



1mmediate actlon is necessary, and no gelay

4 to the snemy, may bombardment
be resorted to without ri : :
sompander being compelled to take al ue
megasures in order that the undsfended place
iteels %ay guffer ag littles harm ag pos~
ﬂiblﬂn

Consldering that the Hague Conferences authorizaed naval

forcess to attadck military objeoctives, it is not incon-
sistent to assume that greater notlflication dutles were

imposed., In practice, though, no real difference existis,

it has been suggestod that Article 26, Hague
Regulatlions, does not pertain to aerial bambardmant;’gs
however, there exists equally persussive, conira author-
ity.’O? As the Hague Regulations, as reflected by
Article 25, generally were intended to apply to aerial
bombardment, the latter view appears correct., However,

warning ordinarily need not precede aerial bombard-

105, 2 Cppenhelim, suprs note 13, a8t 512-513 (imphaslis
supplied,); sce gﬁgna 1%, pupra nots 21, at artiscle 2,

Bes dise Aed Croas Draft Rulaa, supra note

19, at '

106,

107, See M, &raannp&n. gupra note 4, at 340; Red Cross
(rﬁft Rulee, supra nots 19, at 5& and &gtlala g
B sgg g;;g 2 ﬁppenhelm, gapra note 18, at
420 n, 524 n, 2, 3 (It 18 Interesting that the
author! s 1n¢ax lists "Aerlal bombardment...,warning
of, 524," )3 € Backworth, Bigeat of International
law 264.265 (1943}; giting, ©
allemand and £, Zirladolgw ¢,




ment-«even 1f Article 2£, Hague Hegulations, applies,
It generally 1s accepted that necessity for surprise,
and the military exigencies inherent in most serial
warfare missions, do not allow such netification to be

£
105 The necessity for these exceptions is strenge

glven,
thened by the exletence, in modern warfare, of sophistie
cated radar deviees, Jet interceptors and surface to
alr missilen., Cbvicusly, 1f the enemy porsesses
sffective air defense capasbilitles, which could jeop-
ardlize the bomblng mission, notice should not be
required,

ﬁlthmugh, 1t has been suggested that the warning
requirement has "fellen into disuyse,” enouch Anatances
of notification exist to repudlate this ellegation, 109
In my opinion, failure to warn generally is connected
with one of the sbove exceptione, rether than to &

customary praciice of complete rule abandonment.

108, ¥. Greenspan, supra note 4, at 330-340; J. Stone,
aupra note €, at §92; J, Spaight, supra note 1,
at 2i1; gee Nurick, supra note 61, at £R6;
8f. 2 Opwenhelm, supra note 18, at 420,

109, gge DA Pam 27-161~-2, supre note 8, at 50 and
n. 50; gse¢ also ¥, Sreenspan, egagg note 4, at
340, n. 108. But ¢f, J. Bpalght, supra note 1,
at 241-242, During the asrial and land bowbards
ment ol Hue, Republic of Vietnam, loudspeaker
warnings were broadeast, '
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It 1s the express pollcy of the Department of the
Aray that:
Even when bellizerents are not subjoct
to the sbove treaty [(Hague Regulations),
the commanders of United States ground
§g§ggg will, when the situation persits,
nform the enemy of their intention to
bombard a place, ao that ths noncombatiants,
espeslially the women and children, may be
removed before the bombardment commences,''O
Ihis notification policy was established to insure
the highest degree of noncombatant protection, coneiste
ent with exieting military miseion requirements,.'!!
Further, by reducing the poesibility of incidental
property damage and humen suffering, through timely
notice, & commander wlll acguire a greater bombardment

latitude under the proportionality doctrine,

Certain classes of ecnemy property enjoy limited
protegtion from combat sotion. This protection arises
from customary war law and treaty provisiona, Protected

property frequently le located within those “places”

110, FM 27-10, supra note 7, at para, 43¢, (Emphagis
supplied,)

111, Qusere: wWas this policy atatement &lso intended
to suggest that the Department of army does not
consider Article 26, Hague Hegulations, as
axpresaing customary war law binding on & none
signatory? In my opinion it wae not,
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listed in Article 2%, Harue Regulations., Thus, 1t is
appropriate to examine the applicable protection rules
at this time.”g

orieal Bulldinge And Honumenis

CArtlele 27, Lapue Hegulations, requires that
during slegee and bombardments, "all neceseary steps
mist be taken to spare, as far ae poseible” buildings
used for religlous, artistlio, meientific or charitable
purpoees, and historic menumanta.”3 Thie proteetion
is pot sbsolute. The sbove property 1s eubject to

intentional borbardment when used for military pur-

112, For general discussions of protected property
rulee see M. (reenspan, ra note 4; F¥ 27-10,
gupra note 7 and Di Pam 27-161-2, gupra note &,
Kote: Improper use of privileged bui%dinga for
militery purposes 1s conaidered a war orime. FH

27«10, supra note 7, at para, 504 h; see als
2 Oppenheim, supra note 18, at 567 n., 2 (bombard-
mont of protected buildings).

Supre note 14, Such places should besr distine-
tive and vlelble ldentification signs. Protection
1e extonded to prevent willful damage during
cogupation. Jag %*. at artlele 56, Proteeticon
also iz provided from naval bombardment, H. 1X,
gupra note 21, at Artislae 5. ¥Further, the United
Jiates has entered & reglonal agreement regarding
protection of these property slasses. Inters
national Treaty for the Protection of Artistic
and Selentlfic Institutions and Higtoric Xonue
ments (Roerlch Pact) of 15 April 1935, 49 5tat,
3267, T.5. 899, International recognitlon of ithe
need for protecting valuable buildings and monu-
ments also 1a refleected in the Hague Convention
of MRy 1954 concerning the Protectican of Cultural

Froperiy in the Zvent oFf Armed Confliet,




posea."“ It has been stated that, in all othar cire
cumstances, dgliberate bombardment would be prohilbe
,1%5&.1'5 However, when military necessity exiests, and
the dootrine of proportionality would not be viodlated,
thess bulldings and monuments c¢an be destroyed--g.z,,
whare the eonemy elects to defend, or erscts a4 munitions
faotory, in close proximity to the proparty.'fé cr
eourss, "every offort must be made to prséarva“
prateaieé property "from danagze incidental”™ to legiti-
mate military objlective bombardmant."7

2. Nedical Fapllities

In s8ddition to the general ?rotaetiou acguired
: 2
under the Hague conv@ﬁtiana,”“ military fixsd and
mobile medical faclilities, hospital shipes and aircraft,

and clvilian medical faecillities, enjoy special bom-

t14, ¥4 27-10, 2 note 7, &t pare. 46¢; K. Ureenepan,
‘8 ngta . at 340-341; J. Spaight, supra note
" & 2{35-

115, M, Greenspan, aggru.nata 4, at 341,
116, | z rally 2 Cppenheim, pupra note 18; at 415,
? 213 ¢f. 2 Hydse, sugga note &€, at 10&*3&?2

3 Hyds, supra note 6, at 1505, '

o ;5, .

117, . Greenapan, pupra asote 4, at 3&1.

118, K, gupra note 14, at Artluls 27; Hague IX, aupra
note 21, at Article 5.
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bardmant proteotion undsr the Jenseva Sanvantians.“g
While aome diffsrencen exist in requié@d notle
fication (identification) procedures, botween various
type of medical fasilities, units, sbips and aireraft,
all are protsgted against delibsrate bombardment or

sttackt whether from land, sesa or air.'ao These
facilitisn, and conveyances, may loss thelr protectlon
but only if "used to commit, outside thelr humanitarian

a121

duties, aets harmful to the eneuny,. Aven in these

eircumstancas, the vrotection orivilese is not auto-

112, GG, supra note 65, at Articlss 18-22; Geneva
Gsnvantianlrar the 4melioration of the Condlition
of the Wounded and Sick in Armed Forces in the
yiald August 12, 1%&9, arts, 10-26, 35«37,

6 d. w-'ia t“& T‘ 1 uﬁ‘. E‘Q. }}&2; 75 Uoﬁo»‘-.\)o 31
(haraafter citeé as O¥8); geneva Convention for
the Amelioratlion of the Condition of V¥Wounded,
Zick and &h&pwreaked ¥embers of Armed Foroes at
Zea, August 12, 1949, arte, 22-26, 34, 36-39,
[f95§7 6 U,8,7, 3217, T.1.A,8. Bo. 3363, 75
B.T.8. 8% (herecafter cited as QWS Sea).

120, ¥, Oregenspan, supra note 4, at 34t; mee 2 (Oppen~
helm, gupra note 15, at 356-360, 365,

12%. O3, guprs note 119, at Article 21 G¥E es, supra
note 1!%, at Article 34; GC, supra nots 65, at
Artlcle 19, (These Troaties also 1ist speaific
acts which will not be gonsiderad as having '
Geprived the facillitles or gounveyances of pro-
tection, ); F¥ 27-10, gupra note 7, at pars, 258b
gtatep: "Acts harmful to the enepy are not only
acts of warfare propay but any asotivity charac-
terlizing combatant asetion, such as ssttiling up
chservation posts or the use of the hosnital as
@ liaison center Tor fighting troops,”



patically terminated., Due warning must be given,
Further, in "all appropriate cases" a reasonable time
must be granted the violator in which to desist from
his harmful astivity. Only "after such warning has
remained unheeded” may deliberate attack or bombardment
be commenced.122

The Geneva Conventions do pot provide absolute
protection, to medical facilities or conveyances,
agalnet incidental bomdardment or attack., To reduce
the risk of incidental damage, provision was made that
military "medical establisbments and units" ghall,
“ag far as possible”, be located so that “attacks:
against military objectives cannot inperil their
earety“.’23 It also was recommended that civilian

hospitals be located “"as far as possible from such

122. 14, ¥, Greenapan, suprea note 4, at 341, A definite
hoapital identification problem is created by
guerrilla warfare tactics--g.gx, 858 employed by the
Viet Cong. Sometimes grude medicel facllitiles
will be discovered in recently abandoned caves
ete., In such instances, the caves pust be closed
to prevent subsequent habitatlion for military
purposes, However, captured medloal supplles, no
matter how rudiment in nature, pust not dbe destroyed,
but should be reserved for the use of wounded
and sick personnel. Cf. GWS su note 119, at
Article 33, If the medical matcr%al 1s without
healling value, it perhape could be released to
the National Red Cross for ultimate dieposition.

123, GW3, gupra note 119, at Article 15,
-—4‘0



0128 powever under normal conditions,

objectlives.
especielly in hinterland bombardment, requests should
be prooessed to remove known wmedical faocilitles from
potential target areas, In ay opinien, though, if the
enemy intentionally usee any medical establishment as
& protective screen for an important military objective,
it should assume the risk of lmmediate, incldental
damage to that emtablishment.’gg
3. Frotecgted Zones

An important innovation of ﬁhe Geneva Conventlions
is the permissive provieiong for gutusl establishment
of recognize hoepltal, safety and neutralized zanea.’ﬁﬁ
Zuch zonee would not be subject to attack or bomberd-
ment, unless misused for military purposes,

Considering the extreme difficulty of conoluding
safety agreements during hostilities, it would be
desirable 1f the major Weast and Esat powers could

negotiate zone establishment during peacetims, FPerhaps

124, GC, puprs note €%, at Article 18,

128, £f, J. Spalght, supra note 1, at 58; 2 Wheaton,
supra note 19, at g!?.

126, w3, suprs note 119, at Article 23 and Annex 1;
GC, supra note 6%, at Articles 14-15 and dnnex
1; see FN 27-10, pupra note 7, at 101 which
authorizes “aub@rginate military commandera"
to conclude agreemsnts for the establishment
ef neutralized zones,

-



zones could be established in areas of non-mllitary
slgnificeance, where periodic inspections might be
conducted, |

Astual zone eatablishment could provide real

msaning to ths Jeneva Convention provisions,



111, BOMBARDMENT OF ENEMY PROPERTY

Having discussed war rules applicable to place
bombardment, it ls time to examine the majlor rules area
which pertaine to bombardment of enemy property whore
ever locsted., Huch a study includee examimation of
Artlele 23z, Hague Regulations and the dootrine of
military necesslty as modified by customary war practice,

In addition, the rules pertalning %o property
devastation, terror bombing, indlie¢riminate bombardment
and target arsa boambing will be included in thls seo~
tion, although such quesiions also may be connected

with unnecessary suffering or place bombardment rules.

The basic rules concerning enemy property destruc¢-
tion are located in Article 23g, Hague Regulations,
Article 23 provides, in pertinent pari, that:

In addition to the prohlbitions pro-
vided by speclal Conventions, 1t is
especially forbidden...

2 ?g &ggtggx or aeize th& enemy 8

arty, unlaes ‘

This prohibitlion has been recognized as exprossing

& customary rule of international war law.’as In my

127. BR, supra note t4, at Article 23g.
126, 2 Oppenhelm, supra note 18, at 413; U, Fenwick,
wlidim



opinion, it is binding on 811 combatants apart from

eéxiating treaty obligatiuns.‘29 Thus, land, sea and

air bombardment cannot legltimately be sccomplished

when it would vielate Article 2Jg, Hague Regulations,
Basically, Article 23z, Hague Regulations, requires

that "military necessity"” exiats before enemy property

supra note 7, at 679; gee 2 Wheaton, supra note
19, at 213; gee plao ¥, Royse, gﬂpﬁg note 1, st
132~133; M, Greenspan, gupra note 4, at 313-316;

"+ International Law, Academy of Sclences of the
WB.5.R,, gupra note 7, at 441, But of. Red Cross
Draft Rules, sypra note 19, &t %53-5a4, VWhile
asserting that HR expressed principles which in

the absence of more sultsble rulee are ggﬁﬁrg%ggg
val - 1% , the Draft does not specifically

all
ist Article 23g as a customary prineciple, as it
does Articles 23e¢, 25, 26 and 27. However, the
Preanble, H IV states that the Treaty provisione
wore "intended to serve as a §enera1 rule of
eonduot for the belligerente.” H IV, supra note
14, Further, Article 23g¢ is 2 major elastic

Treaty provisions, whish includes military ne~
cesslty as an glement. This proviaion was intended
to pronounce & rule o0f oconduot applying the
generally accepted Lisber theory of military
necensiiy.

It should be noted that the principles
expressed in Artlele 23g, HR were, in effect,
reaffirmed by the incluslon of Artiocle 53 in
the GC of 1949, GC, supra note 65,

129, Additionally, all provisions of HR must be atriletly
obaerved (in the absence of specific orders to
the contra) by United States Arsy military com-
manders, whether or neot such provisione are
“legally bindingz” upon the United States., FM
27-10, supra note 7, &t para. 7e. As Artlcle 23g
gxpresses & customary war rule, only leglitimate
reprisal or self-preservation should justily the
issuance of an order requiring rule departure,

- ﬂﬁu



can be selzed or destroyed. Vhen an infantrysan marches
into battle, he way kill enemy solélers in copmbat,

iis acts, in the gbove circumetance, ars termed “"perw
missive violence", becsuse they are necessary acts of
war, Conversely, the infantryman cannot enter the
ensmy's country and steal the posscssione of noncon~
batants, as such ascts are not necessary to the war
effort, Thus, one obgervees that military necessity 1is
the 'key stone' dooirine bahind all) legitimate acte of
warwéia deflines the soope of p&rmiasiV@.v;alenee.130
Therefore, to underatand the general applicability of
Artigle 235z, hague Hegulations, the meaning of military

necessity wust be determined, '’

130. Sse ¥, Royse, ggp;§ nete 1, at 136. The author
states: “The normel restrictions on violence in
wariare are thus released by military necossity,
just as long ae real necessity existe.,..” See
¥¥ 27-10, supra nots 7, at para, 3a, vwhich states:
"The law of war places limits on the exercises of
a bhelligerent's power,..andé requires that bel~
ligerents refrain from esmploying any kind or
degree of violence whieh 1s not actually neoss-
ggrytfgr militarytgurpoaea.é.é" fee lap 2
heaton, supra note 19, at 213; cf. 2 Hyée, gupra
note 66, at 500, '

131. 2 Cppenheinm, pupra note 1%, at 233, Author
supporte the sccepted posltion that Artiele 23g,
Hi, incorporates by "exprese reference” the
éGoctrine of military necesslty. See 2 wheaton,
supra note 19, at 212; €, Fenwlok, gupra note 7,
at 679; ¢f., 2 Hyde, supra note €6, at’?%ﬁ.
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o PILITARY BECLSUITY

1, fhe Corcept In Covoration

The doctrime of militeary necessity ir & subject
worthy of infeperdent study.'”2 Tt nsrves o an undere
1ying vrineiple Iin both Artiele 23¢ and Artlele 27e,
Hagrue Pegulations,

Historieally the term ailitary necessity conveyed
the following three distinet, lepal convepto:

{&a) ...an overriding rizht of law,
inherently superior to any confliecting
legel righte or rules, (Erierzsraison
theory. ) -

() .,.8n exceptionsl jJuetifying
cause, ,..relsasing the perpetrator of a
cerimingl ot from eriminal responsibility.
{Sometimes called the exceptional theory.)

{¢) ...0 positive principle under
lying ths law, ga&har than subverting or
overriding 1t.123  (Lisher theory.)

The XKrisgersisen theory, wag regarded ae sn unlismlted

warfare rule, bscausgs 1t tended lo assert the right of
military convenlence (loosely called military necesaity)

to prevall over mere gusloms or sanner of war

132, feg generally O'Brien, gupra note 3; Platt, #ili-
tary Hogessd nd_the lLevelopment of the lawe of
@ar, april 1965 (unpublished thesls presentad io
the Judgs sdvosate General'e Sahool, U.B. Armyl,

133, C'Brien, gupra ncte 3, at 116, The author further
states thet military necossity could operate
on elther the State level (ralson 4'Gtat) or at
the level of the military commander (raisocp de

gusrre). I4. st 114-115, Seg ¥Flatt, supra note
1. > § at 10,

by



(Erie@manier).'z‘4 The exceptional theory, sometimes
termed atate of neceseity, differed in degree fronm
iriegsraieon. Under the Xrlegeralson theory, customs
and usages of war were bindlingc pnly when they 4id not
impalir military convenlence; however, under the excap-
tlonal theory, war law wes bindinp untll some excope
tional military necessity compelled its violation, '
The Lieber theory held that "military necessity

was limited by the rules of warfere" and could not be
invoked ae a right to violate these rulea.'36 Under

this theory, if & rule of war was not elastic--did not

134, O'Brien, sguprs note 3, at 120; J, Stone, gupra
note €, at 352; see alsg 2 Oppenhelm, guprs note
18, at 233; U. Fenwick, supra note 7, at 5.

135, Platt, suprs note 132, at 15-16; gee C'Brien,
2up note %, at 112, In llteral"%?hnalatian.
%%e Krisperaison theory was not as llberal as
above stated; however, in practice the doctrine
could cause mere military utility to prevall
over war law, Jd. at 120. In effect, the mil-
itary commander wag free to determine when he
was bound by the law of war, M, Greenspan,
sggrﬁ note &, at 314, The exceptionsl theory
initislly placed & duty upon the commander to
comply with the lew of war, However, in final
snslysie, 1t wae the commander who detsrmined
when exceptional military necessity exlsted.
Thus, loose interpretation could lesad to war
law abuse under eithsr theory,

136, C'Brien, supre note 3, at 118; Platt, supra note

132, at 10; gee glsg ¢. Schwarzenberger, Supra
note BB, at &4t-42, : ’
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contalin proviegions for exceptlon--1it wmuatl be gtrictly
obeyed, Legltimate mllltary neceseity, therefore, was
defined in and limited by wor law.’37 Foy exmmple,
Article 234, Hague Hegulatioms is not slaslic; there-
fore, military necessily cannot Justily relusal to give
quarter. Conversely, artlele 232e¢, limgus Regulatlons
is elastle., 4 commander can inflict substantial suf«
fering, upon the enemy, provided 1t ls necessary.

It is penerally mscceopted thet Hague IV and the
. tlone discarded beth the Ky o and
exoeptiongl theoriss of military necesslty, and _sdopisd

hasz

nly the Lieber ceggsg-.%jg In faet, &

been severely condemned,'”® while

137, C'Erien, suprs note 3, at 129-130; see d%eg 2
Cppenuelm, supra note 18, at 322 énd n, 3t
£ Wheaton, supra note 14, at 203,

138, ¢'Brien, gﬁgg% note 3, at 130-131 (A study of the
Freaable, H 1V, Artisle 22, H# and the Conference's
procsadings clearly svidence the Lisber theory
sdoption.); see J. Stone, supra note 6, at 351353,
547-543; 2 Oppenhelim, supra note 13, at 23%;

Platt, szuvra note 132, at 20; ses also O. Asanoal,
upra note 88, at 115; J, Spalght, suors note 1,
at 203; ef. ¥, Ureenspan, supra note 4, at 279-280,
214, 409 (Heither does the Gefense of superior

ordars Justify vioclation of ths law of war);
2 Hyde, pupra note 66, at 301; 3 Lydes, guprs
pots 6, at 1802,

139, J. Btone, pupra nete 4, at 351,
»&9—.



tbe rules of warfere, 1t's shadow lingers to confuse
the war law student., This confuslion, in pert, is
caused by an analogous doctrine celled "sztete of necese
glty”, "plea of necessity” or "nceessity® which appare
ently etill operates in other sreas of internationsl
law--gonterning such patters ae the lavw of territorlal

or maritime jurisdiction,'?0

140, C'Erien, supra note 3, at 160, This dostirine
appears 1o be groundsd on zg;ggnﬂgl§3%§ rather
than rajson de gpuerrs, Ses Id. &t 114-115, In

such an instance, the g zn atate [inds
itself in & eitustion whare & fundsmental) right
can be preserved ounly by breailng internstiocnal
law. Jd. at 112; Plutt, sypre note 131, at 8,
Cne posaible aitu&tzen exists in which the wxcep»
tional theory of military necessslity (pralison d

rre) still may coperate. Perhaps even her&,
% he aituatian is not one of “"exceptional militery
necesaity"”, but more correctly "(aaversign) sglfw

defenss" or etate of neeassity (rgiggg d'atat).
In any avent, e 4 L nearpnine parmisslve
violence ars e 8 tuatien oCouUrs

as follows: & sovereign invades (or bombards)} the
territory of neutral (or &lly) X because Y ls
allowing (or cannot prevent) ensmy belligerent &
to operate an active military base of operations
within its boundaries. uaveral writers agree,
and appropriately ao, that £ can 80 act under the
¢ircumstances., Des O ﬁrien, gupre note 3, at 160;
Jall's International law, supra note 7¢, at 325;
2 an&nhwlm, supra note 18, at 59“' ¥, Greonepan,
. note 4, at S35-840, 554; J. p&ight, DY
neta 1, at é}&»&}ﬁ. Lawranaa, 111
jsears t,, in & i 3

535
% -?~10, supra nota Ty para. 520.
"state of neceaslty” (raison ﬁ'@tag), gocurs when
state & sends an armed force temporarily into
dtate I to protect itate J cltizens-~because

B0



Additional confusion oecurs when one falls to
distinguish this anslogous dootrine from the doctirine
of (aévmraign) self-defenses, ™!

As military necessity does not auvthorize departure
from the law of war, it ia generally recognized that
an individual soldier cannot successfully invoke a plea

of {(personal) defense of necessity [?parsunml} gelf-

State ¥, which is having & c¢ivil war, cannot
guarantes such protection,

141, "Legitimate self-defense in international law is
the right of a political entity, usually a State,
to take all geasures necessary for its protection
when ite wvital interests are endangered by sn
aggressive 1llegal act of another State. The act
of aggression givea the injured party the right
to taks all necessary counter messures,...This
right is specifically relterated in Aprtliole 51
of the Chartsr of the United MNations." O'Brien,

pra note 3, at 112, This right of (sovereign)

f-defenee may or msy not result in war, P,

Jeaaap,é§g§§g note T, at 163, Aand it can be

utilized only when the situstion cannot be cors
rected by lesser umeana, P, Jessup, supra note 7,
at 164, Quaers: Can & threatened naz%mn reasort

to var undsr its right of (noversign) self-dsfense,
when 1t hae not been subjleoted to "armed attack”
but observes snother state prepering to launch

an atomic¢ attask against 1t? In my opinion, yes,
But ese P, Jessup, suprs note 7, at 166~167, See
C. asamoah, pupra note £8, at 113, for a discugw
slon of the right to use puclear weapons in selfw
defense, In sy opinion, while the right of
(sovereign) self«defense may entitled a nation

te go to war, once so angaged 1t is bound to adhere
t0 the law of war--~the only wvalid exceptions

baing leglitimste reprisal and posslbly self-
preaervation,

Bl



defensg/ when charged with & war law violation,’“a
ihus, sovereligns and individual combatants all are

beund by applicable, customary andéd codified war law,

Having observed thet Lieber's concept of military
necessitly applies to war law, and that Articles 2% and
23g, Hagues Regulations, sach contain therein an expressa
milltary necessity exeeption, it is now time to define
the tera,

¥orking definitions of military necessity have
heeon prapased from time to time, fioyse atates that "no
specific meaning can be given to the qQuestion of viow
lenc¢.“'43 ‘But, he proceeds to sstablish the following
test:

if an aot ie agaeg;;&;, if the
daatruetion is effective aif,;;- nton,

142, M. Greenepan, gupra note 4, at 499-500; F¥ 2710,
TR nate 7, ot para, 3a (ﬁener&l prevzsiana of
] 27»!9 are of evidentlary value soneerning
war law "ecustom and practice." 14, at para. 1,);
U, v. Chlendorf (The Zinesatzgruppen Gase),
ol, IV, Trial of ¥ar Criminale before the
Huernberg Military Tribunals 462-463 (15 Vols;
Vashington: United Ztatee Government Printing
foiae 19#6»%949), But see & discussion of the
Tick Fa : war orimes trials, #. Greenspan,

143, %. Royse, supra note 1, at 136«137,
-BPu '



be condemned regardlesse 2{ the amount of
suffering and violence.

He further noted that "wantonness was associated with
unneceesary dGestruction®; and, thus 4id not interfere
with repular artillery aperationg.’“s However, Royse
failed to recognize that bombardment, while not causing
disproportionate damage, oould cause dlsproportionate
eulfering, thereby violating adrticle 23s, Hague Regulae
tions., Therefors, his definition cannot be sccepled
in toto,
In discussing Article 23g, Hague Regulatlons,

Uppenhelm merely recites its language-~perhaps not as
a dofinition of military neceasity, HKe states:

{I)n every csee the destruction must

be "1nparativs1y damsn&ed by the neces-
ait;es af war" 8nd ot meroely ng

The emphasized portlons of this quote 8dd little to &
military necessity definition. Such action would not
be based on any necessity whatever, and therefare would

Oppenhéelnm further states:

All destruotion of,..enemy property

‘M- _{Qo at ‘37~
145, id. at 158,
146. 2 Oppenhelm, supra note 18, &t 414,



for the purpose of offence oy deflence is

necessary gﬁgtructien...ana therefore

lawful.... '
4 literal interpretation of this etatement 1s subjeot to
ubjecticn.’“s While enemy property destruction for
offence or defence purposes, generally may be necesw
sary, this does not automatically lepalize all such
destruction. The destructlion may be disproportionate
and therefore illegal; or, the act of destructlon
could be intended to esuse unnecessary suffering, in
violation of Article 23e, Hague Regulatiens,

O'Brien provides a detailed, but compliceted,
definition of militnry.nﬁeaaa&ty; He states: |

Militery necessity consiets in all

neasures lmmedlately indlspeneabls sand

proporticnate to a leglitimate military

end, provided they are not prohiblted by

the laws of war or by the natural law,

when taken on the decision of & respon-

Bible ¢ néder, subject to judiecisl
raview.?ﬁgu o

147, Id. at 813,

148, It is extremely doubtful that Cppenhelm intended
to create an abeolute test applicable in all
instances of property destruction.

149, O'brien, gupra note 3, at 138} g, Platt, suprs
note 132, at 53, Platt sdopta %ﬁ% C'Brien
definition except for the words "or by the natural

- law,® He properly oontsnds thess words are unne~
ceesary, because military necessity is limited by
the lav of war whloh inocludes the prinelple of
humanity. ‘Flatt, supra note 132, at 57-5&,
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0'Brien proceeds to define a legitimate military end

as one "designed to bring about the defeat of the enenmy
and to force him to accept a just and 1§at1ng peace,* 150
Thls subedefinitlion appears entirely eppropriate. The
author then states that the term "all measures immed-
iately indispensable” exhibita a8 requlirement for genuine
neaseaity.‘51 Thle genulne necessity is equivalent to
inmediate, imperative necessity. O'Brilen correctly

defines imperative necessity as meaning:

150. C'Brien, gupra note 3, at 138,

151, 1d. The author ocbserves that many writere erro~
neouely contend that "military necessitiy must
always be 'immediate in point of tims'"e-and that
this interpretation is due to confusing military
neceasity ag an exceptional Justifying cause
(exceptional theory)} rather than as a principle
of war law {Lieber theory). OC'Brien states that
1t would be more appropriste to consider the
requirement for “immedlats necessity” as demand-
ing "a definite and forseeabls conneotion
between the aat committed and the alleged military
necessity.” Id, at 141, This 18 & restatement
pf the obvious principle, that to be permissible,
violenge must causally relate to the gilitary
operation, g ¥ 27-10, gupra note 7, at para,
56, (& read%%% of G'Erionia discussion is
recommended, )

152, O'Brien, suprs note 3, at 141 (Text emphasis
supplied), The author clerifies this definition
by stating: “The distinection is usually made
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¥hile portions of O'Brlen's military necessity
definition are both sccurate and agceptable, ths defi-
nition In ite entirety should not be adopted. The

words "subject to judiocisl review" are superfluous,

following World %war II, establishesd that military

declsions could be subject to Internatlonal jJjudlcial

between neaeasity and 'convenience’,.,.As in the
requirement of 'immediacy,' the point is that not
every act which hss gome military utlility is
Justified by the prineiple of military necessaity,
Rather only those a¢ts which are lmperatively
nessssary, without which the legitlma£$ military
object cannot be attalned, are allowed," Jd,

at 141-142, Hee Platt, su note 132, at 54,
Compars ©'Brien's imperative neceseity definition
Lth Red Cross Draft Hules, pupra note 19, at
Artlcle 9, para., I. The Draft Fules place the
attacking side under an obllgation te reduce
civilian property and life logs to & minimum, Red
Cross Lraft Rules, supra note 19, at 85-86
However, property can be destroyed under Artiaia
23z which, unla:; destroyed, would preaent an
obstacle to a military epsrutian or Jjeopard.
troop safety. 2 Hyde, supra note 66, at 3
3 Hyde, suprs note 6, at 1807,

153, Under customary international law belligerents
have an obligation "ip take measurse for the
punishment of (grave breaches) war orimee committed
by all persons, ineluding members of a belliger-
ent's own armed forces." FH 27~10.,g%§£g_note Te
at para, 506k, In my opinion, the obligation
should Blso extend to most types of conventional
war erimes, fHee M, Greenspan, supre note 4, at
420, 463-467, However, & belligerent pust gg& be
obligated to punish its own apy etg.
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review.'54 Further, war crimges are punishable under
domestic law-~including the Uniform Code of Military
Justice,!55 Thus, no need exlsts to include judiclal
review in the military naceseity deflnition.‘sé The
words “when taken on the decision of a responsible
commander"” also are unneoosaary.‘sv Any msilitary per-
son, within the scope of his authority, can mske battle-
fleld decision to commit acts of permissive violence,

I1f O'Brien 1s attempting to restrict all permisaive
violence decislone to military commenders, he is erro-

158

neously evaluating war practice, Thus, the restrioce

154, Bes M. Greenspan, note 4, at 430 and n. 68,
It has been suggested that the Geneva Conventions
of 1949 preclude future international trials of
war eriminals., See e,s,, GC, supra note 65, at
Artlole 146, In my opinion international triale
might be conducted where corimes against humanity
are charged, However, such a possibility appears
remote, Hee M, Greenspan, supra note 4, at 444-445,
463; g,f. 2 Oppenheim, suprs note 18, at 582586
{recommending the creation of an international,
var orimes judieclial organ).

155, See FM 27«10, supra note 7, at parsa. 13, 498«.511;
¥. Greenspan, supra note 4, at 13-15, 429, fHee
also ACH 7321, Kinder, 14 CHR 742 (1954) and U.3.
v. Schreiber, 5 U.8,0.M,A, 602, 18 C.M.R, 226
(1955), (Each accused was charged with violations
of the Uniform Code of Military Justice).

156, The same objection applies to Platt's definition,
Bupra note 149,

157, 3d. |
158, In modern warfare sach soldier gust be trained to
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tion should be Alscarded, The words "or by the natural
law" contained in the O'Orien definition are, as shown
by Flatt,'59 unnecessary in view of the humaniterian
prineiples which operate throughout all Hague Rogulaw
tions. Ve now arrive at & yery ¢blectionable feature
of the C'Brien military necessity deflinltion--the

inelusion of the words "ané proport onate."160 ne

dootrine of proportionality extends far b@yand the

bounds of military necessity. It dirscily operates in
most war law areas--gspeclally in Aprticles 23e, 23z
and 25 Hague Hegulations, reprieals, (sovereizn) self-
defense and self-preservation. %y'ineluﬁing propors

tionallty within any war rule éefiniti@n,_;ta impor-

properly defined and applied, the doetrine of propors
tienality rearesents a,finnl humanit#rian safeguard,
independently operating in the law of war. It can
prevent the bombardment of an otherwise legltimate

wilitary target. In my opinlon,

indspendently exercise good Judggegt and initistive,
ae he pay become separated from commend communi~
cation and contrel for extended time perleds,

159, Supra note 149,

160, ihe same objection applies to FPlatt's definition.
3upre note 149,
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¥ithlp other war rules. Therefore, it should not be

1naludéd within definitions of militsvy>nanassity.'6'

After removing the unnecessary language from
¢'Brien's military necessity definition, the following

remainsi

Military necessity consists in &ll
nessures immediately indispensable to a
legitimate wilitary end, provided they
are not prohibited by the laws of war,

The remaining portions of C¢'SBrien's military necessity
deflinition may now be compared with the definition
appearing in Fleld Manual 27-10, This latter defini-
tion states:
*(¥)1ldtary neceseity” (is) that prin-
clple whioh justifies those measures not
forbidden by international lawv which are
indispensable for sesuring the complete augn
mission of the enemy as soon as possible,162

Considering that O'Brien defined a "legltimate military

161, The definition and scope of the doctrine of pro~
portionality will be discussed in Chapter V,

162, F¥ 27-10, supra note 7, at pars. %a; pee 2 Hyds,
iprs note %g. at 299-300; 3 iiyde, ggégg note 6,
at 1801, The word "indlspensable” apparently
imposes the same legal requirement as "impera-
tive," specifically that there exists no aqually
effective, lawful means, invelving less damage
or suffering, which is sufficlent for legitimate
mission accomplishment.
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end" as belng one "designed to bring sbout the defeat
of the enemy and to foree him to accept 8 Just and
lasting peace,” it will be noted that the two definie
tions almost are identical, O'Brien's modified defini-
tion contlains two features not found in the Army
definition, peciflcally, the word “immedistely" and
the sub-definition "to force him to accept é Just and
lastling peass.” As the term "immediately™ merely
raguires a csusal econnection betwoen the act and the
military operation, and does not regquire imsediacy in
point of ﬁlma,153 it statea only the abviaua.’éh Thus,
the word "immediate” need not be included directly with-
in the Army's military necessity definition.

The Unlted Htates Army expressly recognizes that
one basic purpose of war law 1s to facilitate "the

"165  siowever, thie principle 1s

restoratlion of peace,
80 fundamentelly important that 1t could be incorperated

directly wlithin the working definition of wmilitary

163, Supra note 15t,

164, F¥ 27~-10, gupra note 7, at para, 56, recognlzes
the obvious. Thus, it is stated: "There must be
aome ressonably close connectlion between the
destruction of property &nd the overcoming of
the enemy's army.”

165, ¥4 27-10, sypra note 7, at para. 20; see also
C. Fenwick, suprs note 7, at 655,
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necesgelity, Fallure to incorporats this principle will
not render the Field Manual 27-10 dafinition invaslid,
provided viclenes is not undertaken with the intent to
impalr the restoration of peacas., Therefore in my
opinion, Fisld Mapual 2?~1é correctly defines the
Lisbar principle of military necassity.

S, MILITARY NECEBSITY YODIFISD

e

Leading war law wrltsrs have almost uniformly
agreed that the concept of amilitary objeetive either
replacsd or supplemented Article 25, Hague Regulations.
However, the effoct of the military objective doecirine
upon the Lleber concept of military necessity, has been
relatlively unexplored,

it 1s submitted that during the heat of battle, a
gommander customarily does pnot utilize the entire worke
ing definition of military necesslity, when bombarding
enemy property--as orizinally required by Article 23g,
Hague Regulrtlons, Instead he determines whether the
properiy, against which bombardment is directed, con-
s%itutéa a legitimate military obleetive, This practice
tecltly hes been condoned by International law writers,
vhen they repeatedly sssert that certailn élaasaa of
targets obviously are subject to bombardment., The
practice, in fact, is entirely appropriste. %hy should

bl
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8 commander evaluate an amwunition duup, under the

entire military neceesity definition--when it obviously

meets that ceriterion, Therefore I submit that, undey

specifioc means or wsapon gg;x wvhen no ggqually effective

means or weapen, involving less damage or suffering,
exists which will destroy the milltary objective,

This independent determination satisfies the
previcusly discussed “indispensable® or "imperative”
element of military necessity. The sbove presumption,
however, 1is rsbutiable, For sxample, if unusual cir-
gumstances are known, which completely reduce the mile
itary wvalue of sn enemy target, mllitary pecessity
gannot be presumed to exisi merely because thai class
of property generally le recognized as a legitimate
military objesotive,

Further, the doctrine of military negessity (as
sbove modifled), and the independent doctrine of
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proportionality both apply to Articles 23e and 23g,

Military necesaity (whether or not modified)

indlicates what perscns or thinge may be attacked, and
requires that a weans or weapon de used only wher no
squally effective, leeser force existe for legitlimate

mlesion accomplishment,

of necessary force, Thus the destructive offect, of

the minimum forve necepsary for misslion accomplishment,

could be so great s&s to preclude an attack on an other-
&6

wize legitimate military objective.’
| UNDER_ARTICLE

In the past, inetances have arisen where commanders
deliberately destroyed all buildings, crops, cattle and
other enemy property located in thelr path, Thie actlon

166, This represents & proper appllication of the pro-
portionality dootrine-«ps an independent norm and
not merely ae an element of military necessity.
Zome readers may believe that the same result
sould be obtained in either cass; hovever, pro-
portionality ultimstely will acquire greater
recognition and obeservance, once it is flrmly
established ag & separate war law princliple,
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ie referred to as general devastation, 4s a general
rule such aotion is forbidden because 1t normally will
not meet the tests of military necessity and propore
tionality, which contreol the degres of destruction
permitted under Article 23g, Hegue Regulations, Hovw~
ever, compelling clroumstances might exist where general
devastation le both necessary and proportionate,'67
238,y When 1t le the only mesns whioch will prevent an
aray in retrograde from being snnihilated, Under such
compelling circumstances, proportionate general devase
tation should be recognized as a legitimate means of

warfare.'ég

In past World ¥Wars, instances unfortunately arose

where aerial bombardments were directed sgainet the
dwellinge of noncombatants to destroy morale and

167, The burning of ;géigg%ua; hamlets in Vietnam does
not constitute general devastation. The legality
of such action depende entirely upon whether the
attendant circumstances meet the tests of military
necossity and proportionality. If these tests are

ot satisfied, the damage would constitute wanton
lestruction, Wanton property desiruction ls
prohiblited, See M. Royse, suprs note 1, at 1373

Fit 27-10 s%EEa note 7, at para, 56; see Alsc

KWlP 10»5, aw of ﬁavai warfare, pa;a. 621a 51955).
168, Zgs 2 C(ppenheim, supra note 18, at 415; ¥, Greenspsn,

gupra note 4, at gé§~§ﬁég 8ag a;%o 4 27+10, supr

ng%g$g. at para, 56; of. ¢, Fenwick, gsupra note 7,

a1 okl o
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indirectly reduce war production efforts., This form
of bombardment has been termed "terror bombing.,” The
proponente of terror bombing attemptaﬁ to justify thelr
actions on two grounds: that snemy morale was & proper
military objective; and, that the attacks were directed
agalinat enemy property and not &gainst noncombsatanta,
The firest argument ¢learly was refuted by adoption of
the rule that nonocombatants are not subjle¢t to dlreot
attack, The second argument also is erroneous, Now
1t 38 generally accepted that terror bombing violates
the law of war.'ﬁg Terror bombing should be condemned,
as It thoroughly fails to meet military necessity
requiremente, Ceptainly, "destruction...ils always
11legitimate when nec resl military advantage is served.,, !0
Somo ﬁuthevitiea condemn “indiscriminate" bomwbard-

ment.'71 Baslcally, thie occurs when a legitimate

169, 2 Gpﬁmnhaim. supra note 18, at 524-525; J, 5paight,
upra note 1, at 17; ¥, Ureenspan, ggg note 4,
?. see, Hed Croes Draft Rules, note 19,

at article 6; Hague Alr, supra note &t artlele
221 3 ﬁyda.. ra note 6, at 1806, 1334' BY1P
1o~a, Law of gaval Varfare, pupra nole 16$ at
para, 62t0; FN 27~10, sugra note 7, &t paras, 2%,
é%,é%@&& 50&3 Fenwlok, supra note 7,
e

170. #ell's International lLaw, suprs note 7%, at
5' pee alao Red Cross nrnft 4 &m, supra note
19, at 71 and Artlocle 7; gf, 2 Hyds. su ra note

66, at 307-308; 3 ilyde, g 'gg-‘ note 6 g 1809,

171, Jes J. Spaight, supra note 1, at 229~837. 277
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military target 1s attacked in such an intentional or
negzligent manner that wanton destruction, rather than
permissible, incidental damags, results, It also is
claimed to arise, when & milltary objective is so
closely situated to proteoted buildings or noncombatant
property that the latter obviously will guffer widege
fpread damage during the prolectile or bomb dispersal
pattsrn.‘72 Few individuals would condons latentional
bombing which is designed to result in off-target,
wanton destruetinn.'73 However, the prohibition agalnet
negligent, indiscriminate bombardment is not absolute,
Jlitary obisctive

Incldental damagze resulting. from @

bombardment is lawfu .'74 A& thin line often exlats

between incldental damage and negligent, indlscriminate

bombardment., 7Thie conflict can only be resolved by

ﬁague Air, supre note 27, at Artiole 24(3), Ses
also Red Cross Draft Rules, supra note 19, at
Artlcle 9 (In plsces with large civilian populse=

tlon, bambings "Eugt ngt aagse losses or dsatruce
0 keyond e ipmed) surroupndingzs of the

1?3. ggg ﬂagua Air, augzg note 27, at Article 24(3),
But _gee d, Royse, gupra note 1, at 241; M,
Mcbougal & ¥, Peligiano, Law and Minimum World
Fublic Order 646-650 (1561); gf. 3 Hyde, supra
note 6, at 1825,

174, H. Greenspan, pra note 4, at 283, 337; 3 RHyde,

gupre note €, at 1825-1827; see J. Spalght, supre
note 1, at 1? Bgg notes 92, 94. supra .,

#66—


mailto:bo@basdment

applying the prinecliples of military neceesity and pro«

portionality.'75 If wmillitary necessity and proportion-

uring World ¥War II, all belligerents adopted a

means of hinterland, asrial bombardment known as "target
area hombing." Basically in target area bombing, planes
fly over an objezctive area and drep thelr bombe in a
manner which saturates the entire looale., This form of
bombing primarily is used agalnet a bullt-up ares,
throughout which are dispersed numerous industrial or
other military objeativaa:'or. agalnat an srsa con-

taining a few targets of eritlical importance whish must

175, ®. Holougal & ¥, Fellelsno, supra nots 172, at 652,
£f. ¥, Greenspan, supra note 4, at 280,

176, {uaere: Assume s bomber, en route to a military
oblective is attacked over an enemy ciltiy reasiden~
tial area, Could the pilet jettizon his bombs
to avoid belnz shot down by hoastile aireraft? fhe
lepal answer depends on the evaluation of numercus
factors, such as: (&) type of bomb load; (b)
number of civilians likely te be killed or injured;
{c) degree of antigipated property damage; (d)
military advantage guimad by saving the aircoraft;
and, (o) asgumpt rigk by the enemy in atisck-
ing the plane aver a residential area. 4s a
practical natter, it would be difficult to convinee
& pilot that he should not save his sirplane and
ths livea of his erew,
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be destroyed, presumably at ell coste--g,.p,, missile
factory, In either case, enemy air defenss 1s con-
sidered capable of preventing pin-point bombing. Durs
ing World War II thie practice unfortunately degeone-
erated, at times, into terror uttaeks.’?v

¥Much controversy resulted from these bombardment
practices, COpponents contend that target area bombing
violates the law of war.'Ta
Spaight, however, advances both quaﬂi~emetiona1179

and 1&@&1’80 Justification for the practice--concluding

177. Comment, 33 Mil. L. Hev., §g§§g note 42, at 112;
sse algo O'Brien, gsupre note 3, at 136; 2 Wheston,
- gupre note 19, at 552,

178, Red Croass Uraft Rules, supra note 19, at 90-52
and Article 10; gge 2 Cppenheim, %gagg note 18,
at 530. 2&& ¢f. J.8., v, Ohlendorf, suprs note
142, at -267, {Ihe usual objections are based
on ¢lalms of wanton destruction, unnecessary
guffering or indiscriminate bombardment, )

179. J. Spaight, supra note t, at 47, "(Targzet area
bombingz ) waz an evil, but it was a less evil for
humanity than the triumph of the cause whoss
frultas were to be seen at Buchenwald, HNordhmusen,
Belsen and Dachau." ‘

180, id. at 254, The author asserts that target area
bombing is now an "established usage." However,
dpalght apparently recognizes the applicability
of the doctirine of proportionality; bhecause, he
concludes that it would not be reasonable to
target area bomb an innocent, hinterland town,
containing "perhaps one or two military objectives
of no great CONBAQUENOE...."
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that when ho other maans of destiroylng enemy war indug-
try exists, target arva bombing doss mot violate the
law of war.‘g‘ S

dresnapan states that any legal Justification of
target arss bombing must be grounded upon two factors:

ceefirat, . that Lthe B’rea is so pree
ponderantly used for war lndustry as to
lmpress that character on the whole of the
neighborhood, asking it essentially an
indivisible whole., The seoond factor must
be that the area is 20 heavily defended
from alr attack that the selectlon of
specilie targatg within the area is
tmpracticadle, 192

He concludes that military necessity slope could not
Justify target ares bombing,.'S”

18y, Jd. at 27t. Pes ¥, HeDougal & F. Feliviano, auprs
é%%e 172, 4t g%% {"Gombardment resulting in many
thousands of oivilian casuslties,..might 2ot be
regarded as excessive and unressonable where in-
dispensable to insure destruotion of nuclear
delivery systems,.,,.” Authors use the principle
of proportionality as a key test,)

182, ¥, Greenspan, & note 4, at 3%€. The suthor
states: "In sush eircumstances, the whole arss
nizght be ragarded ap & defended place from the
etandpoint of atimck from the air, and its astatus,
for that purposs, assimilated to that of &
defendied place attacked by land troops. In the
1atter sass, tho attacking force may attaok the
whole of the defended ares in order to overecme
the defanse,,.. o '

133, 3d. 8t 337. Greenspan distinguishes the effeet of
nuslosr woapons from targzet ares bouwbing., Jd, at
¥71-372., However, it has been assartzd that both
moang ¢ould be subjeet to the fragwrtiaualsty ,
?%gnﬁaidéésﬁ. #ebougal & F. Fellclano, gupra note
fey AL U by . P
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Groenspan apparsntly would restriot target ares
benbing to situations where an anology ean be drawn
with combat gone sieges and uaaanlﬁa.' This means of
warfare should not be so restrictsd. In the combat
gone, conventional target area bombing should reaeavi
the same llgense as lané and éavul bombardments against
defended placen., Howsver, in hinterland target ares
bombing or bombardument, the following rules should |
apply: Eirst, legitimate military objectives {or en
eb:eeﬂ‘ve) must exiet; gscond, the requirements of mile.
itary necessity (or military naaaéaity %ﬂﬁiriad) pust
be observed, Thie includes, selection of & bombardment
weapon and delivery means which is indispensable-~-i,e,,
ne other egually effeotive means of miesion accomplishe
ment exists, which would infliot less injury and damage
to the enemy; end, fhird, the resulting damage and
personsl injury must be proportionate to the military
advantage to be gained--otherwise unnecessary destruce
tion and/or unnecessary suffering would result, im
violation of Articles 23¢ and 23g, Hague Regulations,

respectively, 84

184, In wy opinion, Werld ¥War II atemic bombing of
Hiroshine and ¥agaseki, met this test, rat,
both cities contained peny leglitimate military
ablectives, g.2,, war induatries; Hecond, the
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The rnumber of military objectives located in the
target area merely constitute one conslideration factor,
In modern warfars, one target, g,z., nuclear weapons
facllity, may have far greater military value than a
hundred other targets, e,g, bayonet faciories.

Thus, the legallity of hinterland, target ares
bombing depends upon a proper appliecation of warfare
rules to the military situation &t hand, Thle means
of warfare is legltimete and very essential under

proper conditions,

weapon selected, the atomie bowb, wasz the

weapon whioh could have accomplizhed the mission as
gffectively. 7The mieslion, in thle instance, wes
the unequivocal and total destruction of all mil~
itary objlectives in the ¢itlies; thereby, dramat~
ically lmpressing upon the Japanese government,
the urgent necesaity for lsmediate surrender,
(Bietory proves that this bomnblng caused Japan's
immedlate surrender; however, hiatory ¢an only
eatimate the number of lives saved by the bomb~
ings.) Ihird, the resulting damage, injury and
death was proportionate to the military advantage
to be gained~~¥§ vided that the estimated number
of American, &llied and enemy lives saved by
Japan's timely surrender, in fact, was g¥%§gg§g;x
caloulated, As 1t wse estimated that well over
e million lives were saved, this figure would not
be disproportionate to the number of desad and
injured bombing victime, ut _see HRed {roas Draft
Rules, supra nate 19, at a§ Z“i%? military advan~
tage, howev T8 g, could not Justify
oxtonsive Tosics among the civilian population,"/
In any event, it 1s sinocerely hoped that the
world situ&tion will never again require amploy~
ment of the atomle bomb,
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IV, THE PROHIBITION ACAINET UNNECESSARY SUFFERING

The third pajor war rules area prohiblts the use
of weapons or means likely to produaa unnecessary
suffering.

This customary rule will be examined in its Article
23s, Hague Regulations, context.

The position of the United States Army, concerning
illegal ww&pona and the use of legitimata weapons in
an 1llegsl manner, will be discuseed,

Varisus war ﬁeapena and mesans will be examined
briefly to determine thelr eurrent status under the
law of war,

Finally, the unnsoessary suffering provigion will
be discussed in 1ts relationship to general combati

operations,

Article 23, Hague Regulations provides, in pertle
nent part:
cosll)t 18 ggggggggix forbldden...e.

eRDLOY arms, proJeatilas, or matar&al

This provision expremses & general ruls of custom~

ary war law, which proh:bitu the infliotion of unne-

185, HR, supra note 14, (Emphasis in text supplied,)
n??«-
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cessary suffering upon the anemy.'sé
) 27"’0. 11‘1@91”"

pretes this provision, in pertinent part, as follows:

»s What weapons csuse “unnecessary
injury® can only be deotermined in light of
the practice of States in refraining from
the use of a glven weapon becauss it ls
believed Lo bave that eff@@t. Tha pggg;

Tee oF @xp"aayvaa sontained In avt ‘ery
prajeetilas mines, rockete, or hand
hr@nﬂdﬁﬂo #

This interpretation 1s misleading unlees studled
with other Field Manual provisions,

First, one might conelude that no matter how a
legitimate weapon is employed, g.z., &n explosive
rocket, such employment would not vioclate Article 23e,
Hague Begulations. However, the provislon hae another
meaninz-~that under Artiecle 23%e, Hazgue Regulationa, the
United States may employ &ny weapon, not expressly
prohibited by customary war law or by bindling lnter~
netlonal agreements to whioh this Hatlon is a partiy,

186, E. Royse, ggggg note 1, at 132; 2 Oppenhelm
note 1 at 227, 340; J. Spalght, su
nase 1, at igé BEelly, pupra note 92, at 9 11.
i, Rev., 2#‘ Mil, L. R@V;. Vels, 1=10 GSelected
Reprint 4952; Red Crose Draft Rulee, suprs note
19, at 54; see M, CGreenspan, suprs note 4, at 315,
3533 2 vheaton, supra note 19, at 165, 203,

187, F¥ 27-10, supra note 7, &t para. 34b, (Text
@mphaaia'suppfiaﬁ ) '
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provided such employment does not result in unnecessary
suffering to Ilndividuals, This meaning ls supported by
examining paragraphs 2 and 36 of field Wapual 27-10,188
Paragraph 2 slates, in pertinent part:
(The law of wa:r} 18 inspired by the
"~ desire o diminish the eviles of war by:
a. Protecting beth combatants and
nonmnmba%ants from unnecesaary sufllere
1ng....1b9
Parazraph 36, in discussing the use of weapons employe
ing fire, provides:
(Fire wespons) sghould not, howsver,
bz employed in such & way as ¢ cause
unneceseary suffering to individuals,190
Thus, Eepagimant of Army polioy recognizes, that illegel
weepons ere prohibited; and, that lezal weapons cannot
be employed in & manner vwhich cause unnecessary suflfere
ing~-a8 both practices would violate the law of var, 191
Further, parsgraph 34b, Field ¥apual 27-10 should
poet be interpreted to mesn that the customary “practice
of ftates" is the "only"™ test which our Armed Forces

use Lo determine when weapon smploymeni causes unnecsssary

188, Supra note 7; gge also I&. &t paras, 7, 33b,
189, 1d, at 3. (Parens in text supplied.)
190, Id. at 78, (Parens and emphasis in text supplied,)

191, See Bright, Huclear Wespons as & Lewful Mes




suffaring. The paragraph merely recltes a tsst used
to determine weapon 11;eggl;t1.192

In determinlng whether a lgzitlimate wecapon's
employment would cause unneocessary suffering, the two
teete of military necesslity and proportionality must
be utilized.‘95 Both teete are reeognized in Fleld

192. Exgept for ths balloon declaration, which is8 a
nullity, the United States 1s not a Party to any
binding agreement declaring any modern war
wospon illegal, Thus, woe rely on custonmary
international law to provide such information.

193, "(B)elllgzerentes (must) refrain from employing any

' kind or degree of violence which is not actually
negegssary for millitary purposes,..." FH 27-10,
vgugﬁa note 7, at 3 (Empbasis and parens supplled,)
', ABamoah, supra note &8, at 104, states that the
means (weapon) must be balanced agsinst the ends
{war objectliven); geg J. tone, gupra note 6, at
548; W, Hall, International Law %68-569 (7th ed,
A, Pearce Higgins 1917); Phillips, supras note 35,
at 323;32? {The p{inaép%adinaludea mifitgry a1a
necesgity); see also Hyde, ra aote &, at 181
(This evaluastion is prizarily e m%litary task),
quagre; I that portion of the Declaration of &t,
: tersburgf which mules 1llegal all weapons that
render men's death inevitable, is binding on the
United States, could the same tests be applied
congerning nuclear weapons? In my opinlon, yes,
Atomic weapons do neot necessarily render death
inevitable. 4 substantial number of people
survived such bombings in Hiroshisa and Nagasaki,
Seg ¥, MceDougel & F, Fellclanc, gupra note 172,
at 660«5661; U,8, Dep't of Army, Fisld Hanual Fo.
101=31~1, Huclear Weapons Eamployment 13, 1517
{1963) (concerning nuclesar casualty effects); gf.
DA Pam R7-161-2, 3%535 note 8, at 42-43; J, Stone,

558,

supra note 6, at But ﬁgg J, Spaight, supra
note 1, at 275%-276 (The suihor adopis tha'test ol
rendering “"death 1lnevitadle." ile indicates that

L



Yapusl 27«10‘9“ end will he discuesed in subsection C,
B. KEAPOKS CONESIDERAD ILLECAL UNDER THE LAW CF WAR

The purpose of thie section is merely to acquaint
the resder wlth the wsapons which have been declared
illegal per se, and to llist certain weapons which
oither are considered legal or are deemed controversial,
Controversial weapons mey be employed by bellligerents,
especlally those who 4o not concede as & metter of
State policy thet such weapons are i1llegal per se.!9°
Further, 1llezal weapons may be employed in reprisal
actions,?%

?h@-following weapong are conceded to be illsegal:
barbed\h&ggllances, irregular-shaped bullets, projet~
tiles filléé wzth.glaas. bullets treated with any

sub&tancewtending'unneaassarily to inflame -a wound

if the atomic bomb 214 produce the dsath of all
axposed persons, it would violate the laws of
humanity. But Spaight's implled conelusion,

- based in part on newspaper accounts emphasizing
suraty of desth, falls when comparsd to actual
survival atatistics, '

194, F¥ 27«10, gupra nots 7, at paras, 3a, 41,

195. This statement of fact is not meant to imply
wvhether such use would be legal, Of. Nurilek,
gupra note 61, at 697,

196, F¥ 27-10, suprs note 7, at 177. The reprisal
actlon cannot vioclate the doetirine of propor-
tionality,
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inflicted by them and bullets whose surfaces have been
scored or whose hard cese ends have been filsd orf,'97

The weapons consldered legal per ge are to numere
ous to recite in detalle-g.g,, rifles, plstols, bay-
onets, submarine torpedoss, machine guns, conventionasl
hewitzer ghells and cannon projectiles, rocket launchers
{antitenk}, carbines, machine pistole, conventionsl
bonbe gie.

¥eestrtillery projeotiles, mines, rockets, or hand

granaéaa;”‘ga

Wespons employing fire are legal when used against
targetr., However, like 81) legal weapons, they should
not be used in o manner which violates the law of

war.‘gg Fire weapons inelude tracer smmunition, flame~

H
at 40-41 {(Also prohibited are poisoned spears,
arrews or bullsts). Shotgume ars not specifically
prohibited, In my opinion, they could be used
with large, hard shot, :

198, ¥ 27-10, suprs note 7, at 18,

197. s 8t 18 - bk Fam 27~161-2, supra note 8
& Rers . /

199, ld, D4 Pam 27-161-2 ggg§g note B, at &1-42;
J. Spajght, suprs note t, at 156-198 (Incendiary
- shells, incendiary bomba and flamethrowers are
not prohibited; but, explosive and expanding small
%g%% ammunition is banned.); ¥, Holougal & F,
eliclano, guprs note 172, at 622 (nature and

wT T



throvwers, napalm and other incendlery agentm.ﬂc@

Fleld Manual 2710 also provides:

The United Itates 1s not party to any
treaty, now in force, that prohiblis or re~
stricte the use in warfare of toxic or non~-
toxic gases, of smoke or incendilary materlals,
or of bacteriologieal warfare,20d |

Hote that the Nanugl does not state an oplnion regards
ing the legality of chemical {gas) or bactericlogieal
agents, Writers ars split in opinion conternling these

sontroversial weapons,<02

situation of target controls); M. Greenspan,

upre note 4, at 360-3%62 (Napalm, {lamethrowers
ang other similar fire weapons are legal when used
against military getives end not agalnet mile
itary personnel.) See 2 Vheaton, supre note 16,

at 206, It is submitted, that 1f a weapon le not
per pe violative of the law of war, it can be used
against persomnel as well as “"targets,” provided
military necessity exists and the results are
proportionate, UJertainly, & lone soldler carrying
a flamethrower can use 1t against advancing enenmy
troops when his 1life 1s in Jeopardy--but, if &
lesser equally effective means, of stopping the
eneny, existoe~g,g,, & machins gun, the flame-
thrower should not be employed., It olearly ies the

Licy of the United States Army to use fire

weapons ageinet targets, e,.m., bunkers, tanke etg.
But thls pelicy, in my opinion, ia g%g intended to
prohibit the use of fire weapons aga&inst personnel,
proyvided such action is necessary and proportionate,
However, a commander muel insurs that these weapons
are not used in &n indiscriminate mannepr,

200. ¥# 27-10, gupra nots 7, at 18,

20y, id.

202, Yasg Werfare: Limited chemical (gas) warfare does
i
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Gulded missiles with conventlonal warheads would

not violate the law of war, provided such employment

@14 not result in indiscriminate bombardment,203

Concerning, nuclear weapons, rFisld Mapusl 27-10

states:

The use of gxplosive "atomie weapons,™
whether by alr, sea, or land forces, cannot
a8 such be regarded as violative of inter-
natlonal law in the absence of any customary

rule of International law or intsrnational
¢onvention restricting their employment,<0%

203,

204,

not viplate custo _ roationsl law, kelly,
%%ygg note 92 (This cle rihy of study,
neludes deteiled disauaaion of both legal
and polloy conslderations.); pee Bernstein, The
daw of Chem cal Wa fere, 10 Geo, Wash, L., Rev,

27«161-2 suppra note 8, ut

15, Chemical (; wgrf r@teﬂt the

a{ wag. Hed Crogs LTaft Rules, 8 supra note 1¢
10, Article 14; M. CGreenspan, gupra note #S

at 354-359 (smoke to conoeal movement is legal
P. Jessup, supre note ? at 315, 2 @pp@nbeim,

ggg%g note 1 ' at 3#2*3 tey
¥ar arev . roh 3 by the cuetam&rz rules
f int , ‘ Helnast, supra note 13,

%4 sos gﬁ 'JQ Stone, gpupra note 6 at 557,
¥iclates the law of war: Brungs, gupre note 9%,

at 90y P, @aﬁup, supra note 7, at £15; ¥, Oreen-
spen, supre note 4, a8t J54-359; Red Cross Draft
Bules, ey ra note 1%, al 108, Article 14; gee
alse J, algzht, suprs note 1, &t 192,

See M. @raansp&n. upra note 4, at 365-367; J,
Spalght, suprs note 1, at 215, Both authors
indleate that current wiesiles fall to meet this
degree of socoursoy.

F¥ 287-10, supra note 7, at yara; 3%, (Zmphasis
supplied,)

079'»
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Authorities have taken differing positions cone
cerning the lezality of nuclsar warfare 205 However,
those writers advoeating the current legality of
explosive nuclear weapons tend to euppbrt their opinions

by soundsr lepal sargument.

%cﬁeugal &K, Fel.aiana, supra note 172, at 659*663;
Bright, gupre note 191, at %9 8ge J, «tone, suprs
note 6, at 344 (Customary intérnational law 43
1nadequata to conirol use of atomic weapons); 2
Oppenhein, supra note 18, at 349351 (Limited use
of nuclesar weapnna would not riolate international

lav). . tod:s M,

Gresnspan, supra note 4, Radliologicsl

warfare also 1113ma1 }; Red Cross Craft Rules,
8 note 19, at 108 (rticle 14, as drafted,

prohiblta bacteriological warfare, asphyxiating
ganes and r&éiaactive varfare but refralins rrom
imposing an "abkzoluta ban on nuclear weapona,”

But Article 14 "would in practice rule out the use
of nuelear weaponsg in the manper which all ocan
remember,”); ses J. Spalght, supra note 1 at 273-277
{Huclear wempons should be banned by internatlonal
agreoment.); (. Asamoah, gupra nots B8, at 101-120
{Liscuasing the declaration of the United dations
General Lasenbly prohibiting the use of nuelear
apd thermo-nuclear weapons, The United itatzs and
19 other nations voted against the declaration's
adoption, #Fifty~flive natlons voted for the declars
ation and twenty~six nstlons abstained. But note

author g comments at 107.): *alk, Ihe Shimoda Ungat
A lewsl AD pralsgl f_ the Atomlo & 1;&31:& Upon H !'G"

aeussing th@ agal 1mp11cations of the ruling
of the Japanese Court gonderning the illegality
of the World war 11 atomlo bambings }3 G. Schwar-
ienberger, supra note 88, at 4549 (Atamic bombs
ahaald be us@d enly in legitimate reprisal actions);

C. Fenwick, pra aote 7, at 672 (lllegal upless
used 19'9?1r~ée enne against & nation that used
it firat.-

-ifi,Od
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In any event, it appears that Royse's summation,
of 1928, 1s still applicable today., That:
No effective weapon or means of ware

fare (has) been raatrxateg gr eliminated by
Anternational regulation, <0t

C. IHE UNNECESSARY SUFFERING DOCTR
I8 _GENERAL CPERATION

Having conaldered the ‘role' of Article 23s, Hague
Regulations, in determining weapon legality, 1t is
appropriaste to coneider the dootrine's operation as a
humanitarian war prineiple,

In practice, the unnecessary surréring dogtrine

operates similarly to Artiele 23g, Hague Regulatlons,

RAC Drohld DNLY gt 8t _..,'ug_;' wi n 18 no RECHB»

o S il Bl o = N 8

ggzx.ao? War law condones necessary euffering. Thus,

bombardment~<«as such suffering is an essentlial war

by~produst,
The two basic tests of military necessity (or
military necessity modified) apd proportionality are

employed to determine if euffering is unnecessary. ae

206. Royse, suprs note 1, at 141, (Farems supplled.)

207. 8ee J. Stone, guprs note 6, at 558; see also
5gﬁppanhe1m.’ggggg note 18, at 227.

-ﬁjm



previously Stat@é, the law of war requires that beale
ligerents refrain from using any kind or degrse of
violence whick 18 not necessary for military purpﬂaeu.aaa
Further, all violence must meet the test of proportion-
allty.goﬁ Thus, in each instance where bombardment or
other combat sction 1s contemplated, the commander must

fores within the ciroumseription of these

two rulee, If military neceselty (military necessity
modified) or proportionality requirements cannot be
satisfled, the commander either must refrain from attack
or select é weapon or mesne which will meetl the teaste,
¥hen an attack is ocarried out using & wesapon, or force
means, which doss not meet both teats, Article 23%e,

Hegue Regulations is violated,

208. Z,p,, FM 27-10, pupra pote 7, at para. 3a; M,
Greenspan, supra note 4, at 31§,

209. E.g., FW 27«10, f%@g& note 7, at para. 41 ¥,
Mebougal & F, Fellclano, supra note 172, at 522,
ggg;sggll's International iﬁﬁ, supra note 79, at

oy - 1n
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V. THE DOCTRIBE OF PRCPORTIONALITY

The doctrine of proportionality is the asingularly
most important war law principle. It is the final
humanitarian safsguard contslned wiﬁhiu the law of war,
It is not designed to impalr normal war operatione,
However, when applied in good faith, it wlll prevent
ive destruction
and slaughter., Thus, 1t serves & dual function by (a)

protecting persong and properiy from excessive violence;

& commander from ordering aetse of axce

and, {b) conserving military manpower and meterial from
wanton axpendliture,
fiowever, the moet important espest of ths dootrine

is its moral elsment. In & moral context, proportion-

gxgeoded,
The doetrine of proportionality has been recognized

and applled in the writings of eminent, war law Jure

210, £,2,, K. Greenspen, gupra note 4, at 335, 368,
571-372, 375: M. Royso, gy note 1, at 135, 137;
C'Brien, gupra note 3, at 138, t48«149; P. Jessup,

pubra note 7, at 218; W, Hall, gsuprs note 193, at

560-56G; Hall's International Law, supra note 79,

at 636-637; M. Melougel & F, Fellelans, gupra note

172, a8t S24, 528, 650, €52, 6£6; C, Asamoah, suprs

BB




Although two writers have attempied to incorporate

the doctrine into their definition of military neces-

aity,

a1 proportionality ie a separate, general prine-

oiple applicable “to any kind of warfere,"3'2 1f

propertionality is to ratain its legael significance, it

aust maintain this eeparate charscter,

The proportienality doctrine has been defined as

followe:

"The ends to be gained must be pro-
portional tc the means employed to secure

211,

212,

note 38, at 104, 113; F4 27-10, guprs note 7, at
para. 41; DA Pam 27~161-2, supre note &, at 43-44;
Red Crose Draft Rules, guprs note 19, at 80-82, 85
agﬁ Article 8; Eeia;st, UPra naﬁ; 13, at 43, 92
Flatt, supra note 132, at i Kelly, gupra nots %2,
9 Mil. L. Rev, &t S1, 62«63, ¥il. L. Rev,, Vole,
1-10 Seleated Reprinis at 519, 530-531; Bright,
supra note 191, at 32-33; Comment, 33 Mil. L. Rev,

supra note 42, at 113; gee also J. Stone, supra

note 6, at 558; J. Spaight, 8 note 1, at 29,
284; gf. 7 Hyde, supra note 6, at 1814, 1834,

¢'8rien, Platt, supra nots 149 and accompanying
text., Some authorities, while recognizing that
proportionality may be a "distinguishable” raguire~
meni, tend to apply it as an element within the
military necessity dootrine. ¥, KeDougal & F,
Felleiano, supra note 172, at 524,

Kelly, gupra note 92, 9 ¥il, L. Rev, at 51, 62,

Mil., L. Rev,, Vole. 1-10 Selected Reprints at 519,
530; see aleo M. Greenspan, supra note 4, at 335;

#. Royse, note 1, at 13%, 137 (The manner

in which these writers refer to the dostrine
indicates that it 12 a separate test.); FH 27-10,
Auprg note 7, at 4, 18 (Manual treats both doctrines
as separate warfare rules),

Bl



them,*217
Thie definition providee little guldance as the terms
"ends" and "means” aleo require explamtion.mA

Field Mapusl 27-10 delines the doctrine in more
positive terme. It states

“(L)oee of life and damage to prop-
erty must not be out of 9ropartian te the
military sdvantage to be gained, 215

This definitlion should be Interpreted as requiring that
21l loss of 1life (suffering) and property demage (direct
and incidentsl) be proportionste to the military advan~

tage reasonably expected to be gained.’'

213, Kelly, Bu note 892, 9 Mil, L. Rev, at 51, Mil.
L. Rev,, Vols, 1=10 HSeleoted ﬁ&printa at 519: Bee
0. asamosh, supra note 88, at 104; O'EBrien, gupra
note 3, at 1

214, _ Initions: See Red Cross Draft Rules,
smpgg t 80: “[W)eighing the military
vantsge against %h& harm which the attack would
be lLiable to cause the civilian population,” Harm
includes loss and deatruotion, Jd. at Article &
(b)s #, Greenspan, gupra note 4, &t 335. The
author'e definition apparent 15 that: The neces-
sity for destroying & target should be proporticnal
to, and Justify, sny incidental dasage to lives
and property which 4o not constitute legitimate
targets, Both of these definitlons primerily
stress civilian suffering and property dsmage.

215, FH 27-10, suprs note 7, at para, 41, &lthough
the concept 16 oroes referenced to bombardment of
deafended anaes. its application 18 not limited
to Artlcle 25, HR,

216, H. Greenspan, aunrg'note 4, &t 335; Red Croas
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Military advantage 1a not alweys limited to the
direct benefit reaai#&d vhen & target 1s destroyed. In
some lnatances, the galned military advantage can be
far reaching in scope~=-&.g,, by destroying & submerine
base, not only sre the lives of many eallore and ship
cargoss saved, but the vital supplies which now reach
the front, in turn, save other lives, &8 target destruce
tion benefits incresss 50, praportianateiy, does the

degree of vielence permittad.gi? Bowever, this i{ncrease

t--ps the commander, in

fulfilling military necessity requiremente, selects a
target destruction mesne only after determining that no
equally effective, misslon socoumplishment method exists,

which would ocause less suffering or damege.

braft Rules, gy note 19, at &1 (“The person
responeible for the attack may regseg&ﬁlz be
;ggg%ggg to taka agcount, in hls estimate of loss
aud astruetion, of the indirect effects w

may R 1ly be anticlipated inasmuch ss they are
1lable ta oeenr and are characteristics of the
glven eircumstances.”), Cbviocualy, 8 commander
cannot determine, toc the exmot dollar, the amount
of property damage that wi%i regult from & bom-
bardment or the gxact number of lives that will
be loeat, However, & commander musi possess &
reasonable degree of knowledge concerning the
effectivenene of the weapons he controls,

217. ¥, Helougal & ¥, Fellelano, suprs note 172, &t

€52; see J, Stone, supra note 6, at 558, %g& 826
Ead‘ﬂraas Draft nﬁlas‘ Bupre nota 19, at 25,

B
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In measuring proportionality, wrlters have sug-
gested employment of the following standards:
(1) ¥hile

at_ atitude has been an&

destruetion 15 g
to be i{aiﬂ@dqnnara

tigﬁt%.;. ¢219

{3) (Floreces zhould refrain from
measures whicn cause additional sulfering
te milltary and givilian peraonnel w;tggg

However, the word "proportion" expresses & concept
vhieh defies preclas deflinition. Resort to dictionaries
merely confirms that some resasonable relationship be-
tween two things, portions, standards eto,, is coun-
templated, Further, the distionary definitions, of

the word "propertion® and its derivatives, infer that
absolute equallity 1s not required¢§2‘ In ny opinlion,

218, ¢'Brien, %gpgg nnta‘ﬁ. at 149, (Text emphanis

guvplied,

219, ¥, Royse, supra note 1, at 137, (Text emphasis
pupplied, )

220, P, Jessup, supra note 7, &t 216, (Text emphasis
supplied. 5 ,

221, E Tes webster's Hew Collegiate Diotionary 5?7
&C. Nerriam Co, 1956),

i



the ressonably anticipataed military advantage can be of

less valus than the rasultinz damags and suffering, and
gt1ll be proportionate; provided, this dlsparity ia ngt

#o great as to shotk the consclence of a rsasonable,
prudsent person in like circumstance., Of courae, the
sommander, whenever posaible, should attempt to gain &
military advantage of greater proportionate value,

The following standard has been suggested for
loss/gain analysis before commencement of & combat

oparation;

3 ] “...1t must be weigh@d
in tha light o 'exper ence, whlch has often
proved that the results obtalined may bs
“very much less than was anticipated., (The
givilian loes should always be rated) as
highly ae possible, in accordeance with ;%e
prineiple..."in dubic pro humanitate".?

In my opinlon, however, a commander must make & good

anﬁgg;pateﬁ from the actlan.223 Neither more nor less

deliberation should be requiradgzaan attsmpt to ersate

222. Red Cross Draft Rules, gupra note 19, at mz.
{Text parens and emphasls supplied.)

223, The commsnder normally will have this information
available from his oral ar wyrltien estinmate of
the situation.

224, 1f the millitary operation, in fact, causes
-88~



& stricter standard, due to an overabundance of caution,
may reeult in rule sbvendonment and Eriezsralson, V¥hile
lowering of the sbove standard could result in n@édl@as
slaughter,

By bonestly applying these proportionality rulss
and stanfards, & militery commander can engsge in
aggrsssive combat operations without violating minlmum
humanitariss requirements,

wome lndividusls may ergue that 1f an atomic world
WAr OQCurs, &n mpportuﬁity to apply the doctrine of
proportionality will not exist. The posslbility of
atomic war only sirengthens the requirement [or precer-
vation of, and strict adhersnce teo, the doctrine, Low

glec could totel devastation be avoided.

disproportionate results 1t would violate the law
of war, dowever, the conmander ordering the
operation should not be prosecuted as a war
¢riminal, unless his fallure to correctly estimate
the resulting damage and death was based on bad
faith or clear eriminal neglligence, 4 commander
apparently can asssrt the affirmative dsfense of
mlatake of fact In & war crimes trial. Jeg D4

Pam 27-161-2, gsupra note 8, &t 246, elting U.3.

Ve Llst, XI Trial of War Criminals 759 at 1296,

~$9n
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VI, EXCEPTICNG TO THE LAW OF WAR

It 18 essential, to any war law study, to discuse
the generally recognized war law exceptlions, These
exceptions, when operative, asuthorize a participant to
engage in acts of violence, which otherwise would cone
stitute a violation of the law of war.

There are two important exceptions to the law of
war--reprisal énd selfmprésarvation.aﬂs

A, REPRISALS

The first exeception, to be diacussed, 1la the
universally recognized prinsiple of war reprissl., This
exception ls used as a "tool® to enforce enemy com-
pliance with the lav of war.

Reprissls are deflned in [Fleld Manual 27-10 as:

oeo0ie of vetallation in the form

of conduct which would otherwise be unlawe

ful, resorted to by one belllgerent against

enemy peprsonnel or property for aets of

warfare committed by the other belligerent

in violation of the law of war, for the
purpose of enforclng future compllance

225, Military necessitly, as noted previously, is not
scoepted by the mejority of intsrnationel law
Jurists as constituting a legitimate war law
sxception., The highest form of necessity~--"state
of neceseity” or "raisop &'ttat’--may authorize
sovereign conduct which otherwise would constitute
an a¢t of balllgerency; however, it shouldéd not
be recognized &8 & war lew éxcepilon once srmed
hostillitles commenoce, '

-90-



with the 5geegn1&ed rules of civilized
varfars, 22 |

¥ar reprisal actlion posssseses seven important
charscteristics or criteria.®®T fThese oriteria will
be diascussed in dstall,

Y. Ihe Unlawful Act

Before any reprisal action can be initlated, the
enemy belligerent first muet violate the law of war, 225

The responding reprisal force slso muet be unlaw-
ful-~i,e,, it must be an act, which 1f not legitimately
undertaken &2 a reprisal measure, would viclate the law
of war.ggg Thus the act, if not Justified under the
reprisal doetrine, oould form the basis for war orime

charges,

It generally 1s accepted that reprisal action does
250..1.6,, d1fforent 1llegal acts

226. F¥ 27-10, suprs note 7, at pars. 497a; pes U.4.
v. Ohlendorf, supra note 142, at 4937 ¥, Greenspan,
pupra note 4, at A407-408,

227. See DA Pam 27-161-2, supra note 3, at £5-67,

228, E.g,, F¥ 27-10, note 7, at 177; 2 COppenhelinm,
ﬁEgE& note 18, atl 5613 see N, Greenspan, suprs
note 4, at 410, '

229, DA Pam 27-161-2, note &, at 65; F¥ 27-10,
ggn§%7n@te To &t 177; M. Greenspan, suprea note &,
at 4073 2 Oppenheim, gupra note 18, at 561,

230, Fu 27-10, supra note 7, &t para, 497e; DA Panm
-Qfm



or 1llegsl weapons may be employed, ]

foree enemy compliance with the law of war.ﬁy' However,

231,

2?-16!—&. aupra note 8, at 65; J. Stone,
note £, at ; O, &samaah. upra note 88, at 1153
G, &ahwarmanbarsar. 81 te %E at 40; M,
Greenspan, g\ note 4, at 812 (The author, how~
ever, states that acte of torturs, eruelty and
treachery cannct be regarded as reprisal. FPerhspse,
such wanton a¢te could be considered dlspropore
tionats er 8¢ or inconsistent with the basle
purpoas © reprisal,). fThe teking of hostages and
reprisal priuanara" ia forbidden., FH 27«10,
suprae note 7, at 178,

Eue, Fi 2710, %;ggg note 7, at 177, states: "For
exAmple, the emp oyment by a belligerent of a
weapon the use of which 1e normally precluded by
the law of war would conatitute a lawful reprisal
for intentional mintroatment of prisoners of war
held by the enemy,” However, some writers have
indicated that eertain weapaus ean be used only
rar reprina& in k ﬁ;a repr. 1y £
prior g “tt"~

In&arn&tien&l w, ggggg nate 79. at s?'. _
,».._ __,,. i 2Ii4 Y - _: O " RCX 2 w Ma
supra note aa. a8t 115-119
i Sineh ¢ argument that atomic
weapons shculd ba Limited to reprissla In kind,
zg; :ggwarg to e?nclude ihat thie is ?at an gxiate
g e of war.); gee slge 2 COppenhelm, supra
note 1B, at 381 {Author concludes that ata&lo
weapone may be used for repriesals in kind or "as
a deterr&uﬁ instrument of punishment™ where an
enemy "wviclates rules of the law of war on a scale
80 vast 88 to put himself altogether cutalﬂe.,.aan-
sideration of humanity and compraslon“--
punishment of Germany during ¥orld war 1I r 8 1
exeouted genoclde polioy.)

It %s diffiocult to accept any legal argument
based on disproportionality per %, ¥hether gas
oy atomio weapons are diaprapert onate depends
on their type, slize and manner of use, and not on
the charaoter of the weapon itsslf.

P



reprisal in kind ls often used toc smphasize the exact

nature of the enemy's transgression,

The legitimate purpovse of reprisal action is to
sompel & belligerent to ablde by the reoggniged rules
of civilized warfars, in all future inatancas.ng
Therefore, no reprisals gan be taken against a justl-
fiable reprisal;®3> and, legitimste reprieal action
gust cease as soon &s the enemy's oonduct conforms to
war law raquiramenta.aa&

It has been suggested that reprisal actions pri-
marily are outlets for revenge; hewavgr. paragraph
4974, Fieléd Manual 27-10, provides that "(r)eprisals
are never adopted merely for revenge...." Thus, United
States Army commanders may pot initiate reprisals solely
for revenge purposes,

An unfortunate aspect of reprisal law is that

bpelligerents may disagree as to what rulees constitute

232, Fﬁ 27«10, suprs nute T, at 49783 K. HeDougal & ¥,
Fﬁliaiano, ﬁggg% note 172, at 682; DA Pam 27-161-2,
note 8, at 65 ("It is here that it fulfills
it3 unetlion as a aanetimn for the law.”); H,
Greenspan, %%ngg note 4, at 407-408; 2 Cppenheim,
supra note 18, at 56%, '

233. M. Greenspan, supra note 4, at 413,
234, 1d. D4 Pam 27-161-2, gupra note 8, at 66,
3 |



binding war law, If country & asserts that antlpere
sonnsl bowbs are illegal per g and country B clalims
they are legltimate war weapona, grave problems can
ocecur, {Upon B's use of the bowbs, A4 might launch a
dum~-dum bullet attack on B's troops a8 a reprisal
setion, I probably would olaim that A's attack was not
a legitimate reprisal, and therefore a violation of the
law of war, J then slght commlt an act of reprisal
against 4 et¢.?75 These serles of acts--"apiral effect™
~«paged on reprisals and counter-reprisals virtually

raduce war to a 'Roman ﬁoliday'.235 Thus, th sides

ione, not only within the

Reprisals normally should be used gnly after all
other meane, of sssuring the enemy's complliance with

the law of war, have Leen ezhnuated,937 fiowever, vhen

235, ¥, MoDougal & F., Feliclano, aupra note 172, at 681
{epiral effect).

236, gee H. Groenspan, suprs note 4, at 408«400; see
30 C. Fenwick, gupra note 7, at €91,

237, ¥4 2710, suprs note 7, ai paras, 497b-497d; DA
Pam 27-161-2, supra note &, at 66; Hall's Interw
national La:, supra note 79, at 497; 4. Greenspan,

ra note at 411; see 2 Oppenheinm, pupra

note 18, at %é2~143.¥ ’

Ol


mailto:w@.rspnfl

troop safaty "requires immedlate drastlo action and the
perasons who actually committed” the war law violations
sannet be found, immedlate reprisal action may be
ardered,a3ﬂ Reprisale are gonsldered a last resort
measure, bacause suoch aotion may inersase rather than
abate war law vielatlana.239

Abgent clircumstancer requiring immediste drastie
action, the following means, unless clearly inappro-
priate, should be attempted Lefore rayriséls are ordered:
publication of the enemy’s vioclatlion, in order to in-
fluence publlc opinion against the offender; protest
and demand for compensatlion and/or punishment of respone
sible individuala; sclieitatlion of the good officesn,
mediation, or intervention of neutral Slates; and,
search for and punish captured, actual offenders as war
arimin&la.ﬁﬁa In gertain ¢lrcumstances, use of szome of
thege remedies weula appesr inappropriastee~g, o, publie
catlon of an offendsr's violatlion, when numbrous prior

publlcations have falled to produce corrective actlon,

235. ¥ 27«10, gupra note 7, at para, AQ?b* M. Greenspan,
uprea note at 411; ¥. MeDougal & . Fellelano,
supra note 372. at 636,

239. Hall's Interpational Law, gupra note 79, at 497,

240, FM 27-10, g%pgg note 7, at para. 49%; M. Greenspan,
gupra note 4, at A05-407, 411,

“ Q%



pand Crdere Necepsgery
Biecause reprieel would be 1llegal if unjustified,

it may pever be employed by Individusl soldlers, exgept
in obedlencs to s commander's lewful orﬂers.ga, A
subordinate commander may order reprisal sctlonse, on
his own Initlative. However, he should consult with
the "highest accessible military suthority™ before
issulng these orders--"unlese immediate action is
domanded , "242

Fleld Manual 27«10, etresses the importance of a
proper command declision, in the following terms:

Il-considered action may subsequently
be found t¢ have besn wholly unjustified
and will subject the responsible officer
higsel! to punishment for a violation of
the law of war., On the other hand, oconm~
panding officers must assume responsi-
bility for retallative measures vhen an
unsgrupulous enemy leaves no other reaeurgg
gzeinst the repetition of unlawful scts,?’

The commander, in rendering a proper declsioen,
should recall that:
&ven vwhen appeal to the eneny for
redress has falled, it may be 2 matter of

policy to consider, before resorting to
reprlsals, whether the opposing forces are

241, F¥ 27-10, supra note 7, at 497d; M, MeDougal &
F, Fellelano, gupra note 172, at €87.

242, 1d. H¥. Oreenspan, BUprs note 4, at 412,
243, F¥ 27-10, gupra note 7, at psra., 4974,
Gl



not more likely teo be inlluenced bty a
steady adherence to the lﬂﬂ of war on the
part of their sdversary.<®®

Theee faotors reflect the pegessity for cenducting a
carefvl preliminary ingqulry to determine the yalidity
&pd _scepe of the alleged enemy violation.?*5 1nte

inguliry will always be conducted, unless troop saflety

requlires immedlate drastlec actlion gnd the actual
DhE

offendsre cannot bLe ascertasined,

Reprisal actlone must be directed mgainst enemy

persoennsl or ihelr property.2#7 The purpose of this

rule

lg to ecmphasizs that reprisals, for 1llegal enemy

acts, cannot be direstly instituted against neutrals,248

However, reprieal actlon directsd against the enemy nay

244,
245,

246,

247,

248,

Jd. at para. 4%Th; ¥. Greenspan, supra note 4, at 412,

¥ 27-10, supra note 7, at paras, 497b, 4973; pee
C, Fenwlek, suprs notes 7, at 692,

i 27-10, gupra note 7, &t para. 497f., Bui _see M.
MoDougal & ¥, Feliciano, sup note 172, at é@?»
668, The authors state that, even in an emergency
situvation, & commander muszti determine that an
enemy caused violation occurred before a reprisal
tan be ordered. In my opinion, this minlmum
requirement 1o lmpllied in para, 497f, ik 27-10.

¥y 27«10, supra note 7, at para., 497a; DA Pam
27-161-2, supra note B, &t 66; geg #. Ureenapan,
supre note 4, &t 410,

DA Pam 27-161-2, pupra note 8, at 663 M, Oreenspan,
supra note 4, at %%g. But ¢f. 2 Oppenhelm, supra
note 18, at 678-684,
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indirectly or “inclidentally affect neutrals,"#39 e
law of neutrality should be carefully atudled, whenever
the contemplated reprisal action could be consirued &e
a direct sttack upon 2 neoutral soverelign.
6. Proportionality Of Reprissl Action |
It generally ie recognlized that the doetrine of

proportionality appllies to var reprisals.aﬁo tndor
general reprisal law, a reprisal action “must be in
proportion to the wrong done, and to the amount of com=-
necessary to ret gegﬁg&t;on‘"egi Similarly,

the purpose of war reprisal is to compel the esnemy to

refrain from future war law vioclations, Accordingly,
war reprisal ectlions should inelude the right to uge,

when neoeasary, force reasounably in excess of the enemy's

249, M, Greenspan, supra note 4, at 410, 883, (E,g,,
bowbarding an e¢nemy town containing neutral
residents,)

250. ¥¥ 27-10, suprs note 7, at pars., 497e; DA Fam
27-1€61-2, suprs note 2, st 66«67; U,2. v. Chlendorf,
gupra note iga, at 494; M, Greenepan, sugr& note 4,
at A412; 4. Schwarzenberger, supra note £, at
40-41; 2 Oppenhelm, gupra note 15, at 141, 563,
565, Put see J, Stone, gupra nots §, at 2%4-385
(¥hile recognizing that many reprisals are propore
tionate, the author indicates that this reguiree-
ment cannot be mandatory sas long &s the law permite
repricale other than repriegls in kinéd).

251, 2 Cppenbelm, gupre note 18, at 141, (Emphasis
supplied,) This rule applies to war reprisals,
_;E_éo at 5&5 and n, 4,
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initiael, 1llegal asot--provided the force has 2 reason-
able reletlionship "to the postulated deterrent effect.“eﬁa
However, Fleld Manusl 27«10 provides, in part, that:
The acte resorted to by way of ree

priaal...ggg¥ggﬂg§g be sxcessive or ogeeeg

the dagree of violence committed by the

enemy , 253

This provision should be interpreted to mean that

nees, of the enemy's

initial vielation, can be welghed to determine the

degree of reprieal force authariaed.aﬁk

252, M, MoDoupal & F. Felialano, gupra note 172, at
682, "{(T)he legitimate purpcse of repriaal
is...the deterrence of future lawlessneass,”

253, FH 27-10, gupra note T, at para. 497e¢ (Emphasis sup=
plied.); see M. Greenspan, guprs note 4, at 412,

254, C,f,, The Gulf of Tonkin action, although initiated
to anrurae compliance with the law of peace rather
then the law of war, reflects a practical applicaw~
tion of our egua lolence pelicy. The Washington
Pest February 2%, 1068, BU (Columnists Editorials),

B@, cole, T«8, "containe the following Tonkin
Transeript statem&nﬁs:

"Seope and Retaliation

"The Chairman. vhy 4id the United States
consider it necessary to retaliaie against
Horth Vietnam in & manner so completely
aiaprapartiﬂnate to the offense?

“Secretary Mckemera. Mr, Chairman, I do
_gg% belleve it was disproportionate to the
Q vessThe attack itseif was very 1mited
in aharactar~ it was directed against the
bases of the attacking beats and their petroleum
suppert. £facAlitYenes

"Secretary McNamara. It 18 a

response because we attacked such low-
' ~39
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In my opinien, if reprisal force does not sxeeed

the responably related conseguenceg of the enemy's

vicletion to such an extent as to shock the consclence

of & ressonable, prudent person in like clreumatance,

it would be propartianate.gﬁs

uate

tiowever, fleld commanders should cautiously evale

all existing faocts, before using reprisal force

vhich appears excessive when compared to the jpmediate

degree of enemy viclence concerned,

T. frohjiblted Reprisals

Reprisals may be viaslted upon enemy combatants and

their prnpePty, provided they have "not yet fallen into

255.

gggets as the basea of the PI hoats inatead
the much more impertant military targets
ay within the range of these 64 flight
pvaths," (Emphasis supplied.)
It has been asserted that the Tonkin sction was
disproportionate to the sotual damage inflicted
upon our vessela, This asseriion appears to he
true. However, the gravemen of the enemy's vic~
lence wae not mersely t egree of damage inflicted
upon our vessels, but also thelir attempt, vis an

-act of belligerency, to prohibit our use of the

high &8 . Viewed in this context, the Unitad
sﬁatee aetion wee n 8 PTC i3

Bee 2 ¥heaton, supra note 19, at 164 (Repriaﬁla E

"ought not %0 be widely disproportionate.,...");

M. MeDougal & F. Fellclano, suprs note 172, at

€82 (Reprisals cannot be "so gross as to have no
reasonable ralstionsh&p to the postulated detz..ent
effect.ces")e But o DA Pam 27-161-2, supra rote
8, at 67 (Reprisals will usually be somewhat
greator than the initlal violation....").
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the hands” of the roorising roruaa.ﬂﬁﬁ However,
reprisals are forbidden against the person or property
of prisoneres of war, chaplaine, medlioal personnel, sick,
wounded and shipwrecked members of the ensmy armed
foraes, and protected mediaslihuildinga and aqu&pmant?S?
Further, 1t is forbidden te initiate reprisal
actlon againat the person or preperty of sn individual
protected under Geneva Conventlion 1V of 19&9.355 For
exaumple, reprisale cannot be directed against enemy
eliviliang, or their property, locatsdé in the occupled
or domeatls tzrrltery of the reprising fnreas.aﬁg
However, the Initlating of reprlesl action againat

eneny e¢ivillianz, or thelr property, located in epemy

256, FM 27-10, 2%93% note 7, at paras. 497a, 497c; M,
MeDougal & ¥, Felicliano, suprs note 172, &t £84.68%,

257. Geneva Convention Helatlive to the Treatment of
Prisoners of War, August 12, 1949, arts, 13, 87
[T9587 6 U.5.T. 3316, T.1.4.5. Ro, 3364, 75 U,E,T.B5
135 {bereafter olted sa GPW); GWS, supre note 119,
at Aprtlcles 24, 46; OWS Zea, supras note 119, at
Article 47; ses ¥N 27-10, supra note 7, at para,
497¢; M, Greenapsn, supra note 4, at 405-410,

But _see J. Stone, suprs note 6, at 656 n. 21 (It
iz an open qusestion whether POW's could be mubject
to repﬁiaals for eneany violations of GF¥ require~
ments,

258, G¢, puprs note 65, at Artlcles 4, 33-34; FH 27-10,
‘gupre note 7, at paras., 497e, b497g.

259. DA Pam 27~161-2, supra note 8, at 67; ¥, Welougal
& F. ?eliaiana,’gugra note 1?&, at EB4-E8%,

w0t
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gontrollad territory, 1s not pr@hihited.ﬂﬁe
In addition, there is rapidly developing an inter-
national assumption thet cultursl type property (monu-
mente, @hurghgavggg.) is not subject to r@priﬂal.gél
In my_epininn. reprisal sotion agalinet cultural type
property should be prohibited. The destruction of
historical, aultuxal and raligieus centers, located in
anemy tarritary, B&Y result in & hardening of attituds

262 1nig remotion

ag&&nat tne repriging belligerent.
eould motlivate additional war law violatlons, thereby |
thwarting the basic purpose of the réprisal action.

dome writers have stated, that if any enemy falls
to ablde by the law of war, the United 5States may
gsonduet unrestricted warfare, It is submitted, that
iples can be served only by
nece of the law of war: and throush

260. M, Greenspan, supra note 4, at 310, In esch
instance, article a, GC, gust be studled to detsr~
nine the exaot escope of protection granted,
Although, circumeteances may arise where the United
States would not be bound under the Geneve Convenw
Lione of 1949, care nust be taken not to initlate
repriesl action whieh would violate the contem-
porary, but nonetheless customsry, law of war.

261, fee K. McDougal & ¥. Feliclano, gupra note 172, at

3365 W, Greenspan, supre nete %4, at 348, 410 n.33,

262._&ge&§é MeDougel & F, Felicieno, supra note 172,
ﬂ§ W ’ '
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gggg;_sgggLiggg§.353 Thus, reprisals, when strictly
controlled, are valuable war law sanctlons,

B, BELP~PRESZRVATIO

The second potential war law exception is the
dootrine of self{-preservatlion. |

Authorities are spllt concerning the doctrine's
valldity and orlgin, Self-preservation has been
deporibed, varicusly, as arising from the right of
self-defense, a state of necesslty or Lrlegsralson.

Eriegsraison advocates openly asserted that &
gavavnment}eould never sacrifice the 3tates exiete
enea.géé Self-preservation, however derlved, includss
this Juetifying principle within its framework.

ﬁelf*praaervation has been described as a genér&l

263, Some authorities have maintalned that aggressor
troops, by mere participation in an 1llegal war,
are guilty of war crimes, Howvever, the weight of
suthority refutes this assertlon, and holds that
the law of war applies equally to both aggressor
and defender troops, See, €,f., M. Molougsel &
¥, Felielano, guprs nete 172, at $30-534; M.
Greenspan, supra note 4, at 9, 407 n.22, 453;

P, Jessup, supra note 7, at 217; C¢'Brien, supra

264, Ses C'Brien, puprs note 3, at 124 giting Alphonse
Rivier, I Principles du droit de2s zens, 277 '
(2 Vols; Paris: Arthur Houssesu, Editeur 1896);
LA Pam 27~161~2, suprs note 8, et 10,
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principle of international 18w?5 and az a fundamental
right of the Htato.ﬂéé

Hall defines aself-preservation as follows:

~ In the last resort almost the whole

of the dutles of states are subordinsted

to the right of self-pregervation...,{delf-

preservation) works by suspending the

obligatiion to act in obedience to other

principles. If such suspension 18 necee~

sary for existence, the goneral right 1s

enough; if it 1s not strictly neceassary,

thes aaaaaiog,ia nardly one of self«pro-

servation.267

Under thie definition, if a State's continued
exlstencs is placed in sctual Jeopardy, 1t is released
from war law obligations. The State can pursue unre~-
stricted warfare.

¢'Brien observes thet this dootrine of aelf-pre-
servation doez not enjoy "clear-cut agceptance among
international law aubharitise.“aéﬁ He meintains that
neither an aggressor nor defender nation has & right
of self-preservation, when only the State's politieal
entity ls Ynreatepned, iHowever, Af the dlsappearance of

the soveraslign will result in & "loss of freedom of

265, Kelly, supra note 92, ¢ ¥i1l, L. Rev, at 51, Mil,
L. Rev,, Vols. 1-10 Selected Reprints at 51§,

266, Royse, supra note 1, at 3; ses C. Fenwick, supra
note T 4% 271,

267. Hall's International lLaw, gupras note 79, at 322,
266, O'Brien, gupra note 3, at 163,
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consolence or of the lives of ite ¢itizene”, then the
situation is trensformed into one of legitimste self.

dafense, 269

acoordingly, O'Brien supgests that the
dafaader_natlnn might resort to any self-defense or
repriea) measure g&cagsggz to counter the aggressor
nation's immoral, extermination threat 20

Stons maintains that the right of self-preservation,
in time of peoace, is generally recognlzed. He concludes
that neither practice nor literature can produce a
satisfactory explanation for denylng ths doctrine's
applicablility to Stetes at war, But, he notes that
griagag&;ggg is condemned, and aeserts that ",,.a frank
review of-the meaninz of the self-preservation doctrine
remalns al) the wore urg&nt.g?'

Brlerly states that self~pregervaticnvia an
instinct and pot & 1agal.right. Hie notes that when an
instinet confllets with a legal duty, fraquently the

instinet prevalls--sometimes this is morally ri@ht.a?g

270. id. at 17t, ,
271. J. Stone, pupre note 6, at 352-353,

a7e, J.Agﬁierly. The Law of Natlons, 2534-29% (4th gg.
1949 ) gee.agag C, Ffenwlek, suprsa note 7, at 1
{(Referring to survival inséinct during a nuclear
war}; G. Schwarzenberger, suprs note BE, at 42
(self-preservation is & psychological, not &
legal, prineipls).
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Brierly concludes that:

(d)o soli~respectiing syetem can admit
that it makes breaches of the law legal;
ané the credit of internetional lev hae wmore
to geln by the candid admission of bresches
when they ococur, thap by attempting to throw
& cloak over them,2T72

fpamosls apparsntly bellieves that all States will

rely on the doctrine of eell-preservation, if the need

arisen, He states:

The “right" to self-preservation 1is
of doubiful legality. In preactical terms,
however, it will influence the nature of
veapens resorted to. Ko state will vol-
untarily court defest in defersnce to rules
of war, When viial Interesta are at stake,
the clalm to the fundamental ”réggt" of
self-preservation will be mads,.<

ibe doetrine of sell~preservation, unlike grisgs-

raison, has not receclved abeolute condemnation. Whether

the doctrine ultimately will be rejected or accepted,

by international war preaoctice, awaits in futuro

determination.

Apsuning sarguendo, the doctrine's ecceptance, it

273.

274,

J. Brierly, gugra note 272, at 295. Quaere: If
scli~-preservation 18 not a legal right, but merely
e war law viclation, 1s 1t a "credit™ to tacitly
engourage such breachee by "candid admiselon”?

G, Asamoan, supra note 58, at 115, But ef. 2
Oppenheim, guprs note 18, at 233 n.3, COppernhein
prebably would rejeet the doetrine of salf«pre~
servatlion as 8 means of avoidinzg the law of war,
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should be limited in scope. PFiret, sslf-preservation
should be elirecumsoribed by the deootrine of proportion-
alxty.275 Though proportionality probably will afford
little protsction in thess circumetances. SHecond, the
doctrine of self-preservation must pever be conastrued
to authorize a State to commit the erime of genoclde
ageinst an enemy bellligerent, Whlle entire ciltles cone
taining essential military targets might be obliterated
in aalf~yreaervat19n,2$6 ¢are must be taken to ingure

mence, the rules must be applied squally to all

belligsrents., During war, 'good guy rulea' and 'bad
gy rules' cannot exist., Such & system, while
theoretically appealing, oannot withastand the pigors
of combat, 1If war righte are granted to one side and
denlied the other, viclations will oceur causing repri-

salp and counter-reprisale., 7This situation could result

275. E%g amlly ggggﬁ note 92, 9 Kil. L. Rev, at 5%,
@

63, Ki V.y VOle, 1»10 Selscted Reprints
at 519, 53®w53$.
276, In axtreme ciroumstances, the same result can be

legitimetely achieved under existing war rules,
ﬁﬂwm



in & greater losz of life, and property damage, than
would be experienced by the original granting of equal
war rights. Thua, any soversign seseking to acquire
rights under the self-preservation doctrine, must be
prepared to subject its olitisens to a asimilar olelm by
the enemy. This sober fact, alone, should greatly
reduce the inlitial appeal for such & dangerous rule,

In By opinion, current war law as modified by
custom, éaupled with the doctrine of raprisal, allows
participante sufficlent viotory latitude without the
addition of & self~preservation license,®/7

Further, during total war & participant whose
self-preservation getuslly ie threstened, may not
possesa the sheer power nacessary to pravent defeat,
Therefore, practice may reveal the doetrine of aslf-
preservation as highly averrated*a7g

However, humanltarian erguments exhibite the more
salient rationale agailnet adoption of the unrestricted

self-preservation doetrine, Suceintly stated: JZhers

277. This 1s especially true, considering that the law
of war does not appear to prohiblt nuglesr warfare
properly conduocted within the principles of
rilitary necessity modified and proportionality.

278, Germany 414 not resort to mass gas or rocket
attacks at the ¢lose of ¥World War II, Would
such a¢tion have changed the war outoome?
Obviously not, '
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yival righte. The exsct restraining point has not been
established,

require

ingly, the unrestricted doctrine of self-preservation

should be rejested; and, this rejestion rigldly enforced
by welght of international opinion and, 1f necessary,

seloctive reprisal,

*!09'



ViI., CONCLUSION

Notwithetanding the opinion of various writers,

there currently exists establlshed war rules governing

land, sea and air bemhardmeat.

Reactlion to existing var law will vary. While

pome authoritles will advocate 'viotory at all coste',

others will demand the imposition of graater‘humaa-

ftarian restrictiona,

carefully tallored to allow military vietory, without

autherizing unnecessary destruction and death,

operstions, conducted in accordance with existing war

law,

can result in the loss of noncombatant 1ifs. But

careful snslysis reveals that unattainable war stand-

ards will only lead to unreastricted battlefield and

hinterland vial&nce.279 Thus, good faith application

of libsral, raalistie war rules will provide greater

humanitarian aareguarda'than the coreation of narrow,

unworikable warfare restirictions.

279. |

@ J. Stone, gggg% note 6, at G616, “Admittedly
ru o8 1n this fleld cannot proseed merely on
simply anology of traditional principles of
ehivalry and humanity. %They call, as well, for
cold assespment of milltary exig&naima in
face of teehnelogia;l aavnnaes. o _propose

s&pgliﬁﬁ’

However, the law of war hss been

#ilitary



In 1907, customary war law wae codified in the
Hague Conventions, Hague Repulations and Hague Convenw
tion IX contained the primary rules of bombardment.
| ¥hile most of these rulss reflected customary war law,
gertalin new provisions were sdded-~g + the defended
place concept of Artlele 25, Hague Regulations and the
navel, military objective test of Hague IX. During the
past sixty years, this law of war was modified and
extendad by the customary practice of participents in
two world wars and lesser hostilitles, In the rapldly
developing area of asrial bombardment, customary war
pragctice played a decimive law making role. |

Hague war law doss not cperate mersly as & code of
prohibition. This war law codification is intended to
“"serve as a general rule of conduct for dslligerents.,”
Bubseguent rule modifisation 4id not alter this purpose.
Thus, commanders should examine current war rules to
ascertaln the degree of violence permitted in wvarious
combat clroumstances,

An apalysla of customary war rules as codified in
'190?, coupled with subsequent modification and extenalon
reveals th#tz

1. 4rticle 2%, Hague Regulations, expresses &
customary war law rule, whioh operates indspendent of
treaty obligatlion. 7This provision applies to aerial
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and artillery boumbsrdment, Article 25 was meodifled,

by customary war practice, to authorize bombardment of
military oblectives located In hinterland an

places. The United States Army recognises that Article

2%, Hagus Regulations, as modified, expresses & binding
rule of land warfare. Similar naval bombardment rules
are contained in Articles 1=2, Hague IX,

2, HNoncombatants are not coneldered legitimste
mixiﬁary ob jectives~~they are not subjest to direct
attack, FHowever, noncombatantis are aublect to injury
and death ineldentally arising from the conduct of
legitimate military opsrations,

3. Artiele 26, liague Regulations, expresees &
custosary war law rule, which operates independent of
treaty obligation., This provision applles to serlsal
and artillery bombardment., Articles 2, 3 and &, Hague
IX contain naval warning requirementes for lsnd bombarde
ment, In praétie@. naval and artillery warning require-
ments are given similar Interpretation. However, the
proad exceptions contained in Article 26 normally
autherize aerial bombardment without prior notification,

4, &rixela.ﬁ?, Hague Regulations, expresses &
sustomary war law rule, It tacitly authorizee general
hopbardsment of defended plages in the oombat zone.

However, & requirement 1s imposed to take all messures
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necessary to apare protscted property. Thease provisions
apply to both amerisl and srtillery bombardment. HNaval
forees are given the same bombardment latltude, Article
5, Hague IX recites similar requirements for sparing
protectoed property. &dditlonal, protected person and
property, requirements are sontalned in the (enevs
Conventions of 1949,

5. Artiels 23g, Hague Regulations, expresses a
customary war law rule, which operates independent of
treaty obligatlon, This provision, in affsct, prohibits
destruction or damage of enemy property, whereyer
sitvated, unless such agtion meets the requirements of
military néc&ssity and proportionality,

6. 4Artiele 2Je, Hague Regulations, expresses a
sustomary war law rule, which operates independent of
treaty obligation. This provision prohibits the infliece
tion of any suffering upon the enemy, unless sugh action
mests the requirements of silitary neeaaaitj and pro-
portionality, Specifically, it prohibits the use of &
legitinata war weapon 1# a manner which produces unne-
cessary suffering.,

Te #llltary necessity is an independsnt war law

principls which operates in conjunction with the docw

trine 6f propertlonality, to determine the scops of

permiaslive violence allowed in any combat action, This
4-“3&5
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principle has been partirlly modifled by customary wer
practice. The “"militery necepsity modified” test is e
'short~cut' test. A commander can employ thie test, to
insure compliance with militery necemsity requiremente,
in combat astions directed ageinst recognized sillitary
obleetives, In questionable cases, however, the une«
modifled military necessity temt should be used,

8. The doctrine of proportionality ie an independe-
ent war lav principle, It is the flnal humanitarian
safeguard operating in the law of war, The doctrine of
proportionality regquires that in any coambat operation,
the ressonably anticlipated military advantage pust be
prapﬁ#tamnate to all resulting sulfering, death and
destruction, However, & commander is required only to
make 8 good faith, reasonable loes/gain estimate before
commencing combat operations. If & tommander's estimate
revekls that proportionality requirements cannot be
gsatinfied, he either must selsct 8 lesser means of
violence or forge commencement of the combat opera~
tion~»notwithetanding the existence of military necessity,

9. Terror bombing vioclates the law of war,

10. Intentional indlgeriminate bombardment violates
the law of war,

11, 4 thin line often exists bstween incidental
damege and negligent indisceriminate bombardment.
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Howsver, Af military necessity (or military necessity
medified) and proportionality requiresents are met, the
damage or lose of life becomes incidental and lawful,

12, Target ares bowbing is lawful provided: the
target area gontains recognised military objectlivez or
g2 eritical military objeotive; the requirements of
military necessity or silitary neceasity wodifled are
fulfilled; and, the reascnsbly anticipated military
advantaze is proportionate to sll resulting suffering,
death and destruction.

13, General devastation is lawful in those ex¢ep~
tlonal instances where military nstessity and propors
_tlaualitg’requifam@nﬂs are met,

14, Reprisal is recognigted asg a valid exceptien
to the law of way, Because an unjustified reprisal
eonetitutes a war orime, extrems csare must be exercised
to comply with all reprisal requirsments, ¥hile re-
prisal action muat be in proportion to the enemy's
viclation, this requirement is pot one of "striet"
proportionality. Accordingly the lav of war le not
viclated, when a reprisal setion is proportionate to
both the degree of initial viclence and the reasonably

related consegquences of the enemy's viclation.
The dootrins of self«preservation has received
neither general acceptance nor condewnation, as & war
w § 15&



law exception. In my opinion, basic humanitarian
raquiremanta compel the dootrine’s reJ@otion.

The rules and principles of War are interrelated,
Zhe number of rules operative, in any combat situation,
dependn antirely on the attendant clreoumstances, ior
example: Assume &n armament factory, located near the
residential area of & hinterland city, is considered as
& potential bombing target, BHecause a “place” will be
hambardaﬁ. the regquiremente of Article 25, Hague Regu~- .
lations, as modifled by the pilitary objective test,
must be fulfilled, As enemy property and lives wlll be
lost, the requirements of Articles 23e and 23g, Hague
Regulations, also are applicable, The proposed bombing
action must eempiy with the independent principles of
military necessity (or military necessity modirlied)
and proportionality, to satlsfy Article 23z snd 23e
requirements. In addition, Article 26, Hague Regulations,
should be consldered to determine whether prior warning
is noecessary. To insure that the bombardment mission
would not viclate the law of war, a commandeér may employ
& simple thought process while making his estimate of
the situatian. This thought process can be conduocted

substantially as follows: _
First, the commander determines that the arme
ament factory falls within those classes of
w16
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targetes generally recognlized as legitimate
military objectives, In meking the deterw
wination, he may rely on his own military
expertise or refor to target lists similar
te those previously cited, COnce the deterw
mination is mede, the commander knows ihat
Artiecle 25, Hague Regulatione, will not be
-vielated by the proposed hinterland bombard-
ment, HNext, he must insure that military
nacessity roquirements are fulfllled., As
the targe! constitutes a legitimate military
objective, the commander may prosus

all esmential military necessity slements

ars met--gxgept for the requirement of
selecting a target destruction means, for
which there exists no equally sffective
substltute ithat could produsce & lesser amount
of 1ife and property ﬁaueruezion,gaﬁ Employ~
ing thls latter rule, the commander seleots

a means of delivar& and a weapon, whioch will
destroy the tsrgat.aa‘ Considering the city's

280. If any doubt exist as to the target's qualifica-
tion as a leglitimate military objective, the
entire military necessity test pust be applied,

281, This legal criterion 1s entirely comsistent with
-11?«



location, aerial bombardment should be used,
Assuming conventional bombe will accomplish
the misslon, nelthsr napalm nor nuclear
veapons should be employed. Once this gelece
tlon process le completed, the requlrements

of military necessity modified have been
fulfilled, The commander should novw deter-
sine whather bambarﬁment warning is required
under Article 26, Hague hegulations. If the
enemy hes an effective air defense capabllity,
‘warning undoubtedly will not be glven., iloweven
if no alr defense capebility exists and the
anemny cennot otherwise protegt or conceal the
target, warning would be sppropriste, At this
point the commander is ready te apply the final
hupanitarian test~-=the dootrine of proportion-
a&lity. In doing so, he is required to mske &
good faith loes estimate of all damage, death
and suffering that foreseeably will result
from the use of the selected mission accom~
plishment force (conventioneal bombs)., The

eamm&ﬁder compares thls loss estimate against

the practicsl military requirement of conserving
agmunitlon and avoiding "overkill®,

“-118=-



the military sdvantage ressonsbly expescted

10 be gained by the tar&at strike, If the

amount of antloipeted loss is proportionats

to the antiolipated military advantage, the

commander msy issue the operations order

with reason&ble assurance that the action

will not viclate the law of war,

Perhaps at some future time, the major worlid powers
will ratify & new war law treaty. Until then, the Hague
cumventiéaa of 1907 and the Geneva Uonventions eof 1949,
ag wodified by cuatom, will continue to provide necess

sary warfars rules,

gente, and prevent unnecessary death and destruction,

Conversely, necesssry death and destructlon can psyer

be restreined under any warfare rule,

w]ig\h
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